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Plaintiff, Mty A Hupp, appeals from a final
judgnment entered in the United States District Court! for
the Southern District of Iowa upon a grant of sunmary

The Honorable Harold D. Vietor, United States District Judge for the Southern
District of lowa.
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judgnent in favor of defendant, Togo D. West, Jr.,
Secretary of the Arny, on plaintiff’'s claim of gender
discrimnation in violation of Title VII of the Cvil
Ri ghts Act of 1964, as anended, 42 U . S.C. 8 2000(e) et
seq. For reversal, plaintiff argues that the district
court erred in holding that her claimis non-justiciable
under the Feres? doctrine. For the reasons discussed
bel ow, we affirmthe district court’s holding, nodify the
judgnent, and affirmthe judgnent as nodifi ed.

Juri sdiction

Jurisdiction was proper in the district court based
upon 28 U. S.C. 88 1331, 1343(a)(4). Jurisdiction is
proper in this court based upon 28 U S.C. 8§ 1291. The
noti ce of appeal was tinely filed pursuant to Rule 4(a)
of the Federal Rules of Appellate Procedure.

Backgr ound

Plaintiff is a female Master Sergeant in the |owa
National GQuard. In April 1995, plaintiff applied for the
posted position of Support Services Supervisor at the
State Area Command Arnory at Canp Dodge in Johnston,
| owa. At the time, plaintiff was serving as the
Det achnment Sergeant for the 1088th Personnel Services
Conpany which is also located at Canp Dodge. The
Det achnment Sergeant position is a National Guard position
which requires the traditional reserve service conm tnent

*Feresv. United States, 340 U.S. 135 (1950) (holding that “the Government is
not liable under the Federal Tort Claims Act for injuries to service [members| where
the injuries arise out of or are in the course of activity incident to military service”).
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of one weekend of training per nonth plus two consecutive
weeks of training per year. |In addition to her Nati onal
Guard position, plaintiff maintained full-tinme civilian
enpl oynent with the University of |[owa. The Support
Servi ces Supervisor position, however, is a full-tine
National Guard civilian technician billet. Under the
Nat i onal Guard Techni ci ans Act



of 1968 (NGTA), 32 U S C. 8 709, an individual cannot
hol d enpl oynent as a National Guard civilian technician
unl ess that individual is a nenber of the National Guard
and holds the mlitary grade which the Secretary has
specified for the position.

During the first phase of the selection process,
Sergeant Major Gary M Heuertz reviewed the military
records of every applicant and certified plaintiff as
well as two nale soldiers as mlitarily qualified to hold

the technician position. In the second phase of the
sel ection process, all three mlitarily qualified
candi dat es appeared before a panel of three male mlitary
personnel for an interview. The panel’s prepared

guestions were intended to focus on the candidates’
fitness for the civilian technician position. During the
i nterview process, however, the panel also nade an
i nquiry, which was not part of the prepared questions,
regarding plaintiff'’s famly situation and child care
arrangenents. 3

The panel selected one of the nale applicants for the
posi tion. Al though it is undisputed that plaintiff’s
mlitary qualifications exceeded those of the nmale
sol dier selected for the position, the senior panel

*The evidence indicates that the same inquiry was made to the candidate who
was eventudly hired, Jeffrey L. Craven. Joint Appendix at 85-86 (sworn statement of
Sergeant Magjor Edward D. Gabbard). Defendant contends that questions regarding
family status and child care arrangements are appropriate because Army Regulation
600-20 requires soldiers to make plans “to ensure dependent family members are
properly and adequately cared for when the soldier is deployed, on [temporary duty],
or otherwise not available due to military requirements.”
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menber, Lieutenant Col onel Robert C King, asserted that
he made the ultimate hiring decision and that he chose
the nmal e candi date based on his famliarity wwth the male

candidate’'s abilities and a “gut feeling . . . that [the
mal e candidate] was the best suited to conduct the
business in the unit.” Joi nt Appendix at 69 (sworn

statenent of Lieutenant Col onel Robert C. King). On My
23, 1995, plaintiff was informed that she was not
sel ected for the position.



Plaintiff filed a formal conplaint with the |owa
Nati onal Quard asserting that she was denied the position
because of her gender. Followng a review of her
conplaint by both the lowa National Guard and the
Nati onal Guard Bureau in Wshington, D.C., plaintiff
received a letter advising her that the panel’s hiring
deci sion was final and that she could file a civil action
under Title VIl in federal district court.

On Septenber 16, 1997, plaintiff filed the present
action, alleging that the lowa Arny National Guard
di scrimnated against her with respect to enploynent
because of her sex, in violation of Title VII. Joi nt
Appendi x at 7 (anended conplaint and jury demand). She
seeks conpensatory and punitive damages, attorneys fees,
and costs. Ild. at 7-8. Def endant noved for summary
judgnent and the district court granted the notion upon
holding that plaintiff’s claimis non-justiciable. The
district court noted that the Ei ghth C rcuit has not
specifically addressed the application of Title VII to
National Quard civilian technicians. The district court
assuned without deciding that plaintiff’'s claimcould be

rai sed under Title VII. However, the district court held
that plaintiff’s claimwas non-justiciable, even assum ng
Title VII is applicable, because the hiring decision

necessarily involved an assessnent of the candi dates’
mlitary qualifications. Hupp v. Wst, No. 4-96-70698,
slip op. at 4-5 (ND. lowa Mar. 12, 1997) (nenorandum
opinion and order) (citing cases). This appeal foll owed.

Di scussi on

We review a grant of summary judgnment de novo. The
question before the district court, and this court on
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appeal, is whether the record, when viewed in the |ight
nost favorable to the non-noving party, shows that there
IS no genuine issue as to any material fact and that the
noving party is entitled to judgnent as a matter of |aw
Fed. R Cv. P. 56(c); see, e.qg., Celotex Corp. V.

Catrett, 477 U. S. 317, 322-23 (1986); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249-50 (1986); Get Away C ub,

Inc. v. Coleman, 969 F.2d 664, 666 (8th Cir. 1992); St.
Paul Fire & Marine Ins. Co. v. FDIC 968 F.2d 695, 699
(8th CGr. 1992). Were the wunresolved issues are
primarily




| egal rat her than factual, sunmary j udgnent S
particularly appropriate. Crain v. Board of Police
Commirs, 920 F.2d 1402, 1405-06 (8th Cr. 1990).

The issue before us is whether the district court,
viewing the facts in a |light nost favorable to plaintiff
as the non-noving party, correctly held that plaintiff’'s
claimis non-justiciable under Feres and its progeny.
See, e.qg., Unl v. Swanstrom 79 F.3d 751 (8th Cir. 1996)
(Uhl); Wwod v. United States, 968 F.2d 738 (8th Gr.
1992) (Whod); Watson v. Arkansas Nat’'l Guard, 886 F.2d
1004 (8th Gr. 1989) (Watson). In Wod, 968 F.2d at 739-
40, for exanple, a National Guard technician brought an
action for conpensatory and punitive damages, and ot her
forms of relief, upon the allegation that the state
adjutant general violated the plaintiff’'s due process
rights by denying him the opportunity to serve as a
mlitary commander. The plaintiff argued that “the
mlitary justiciability doctrine, as summarized by this
court in Watson, [did] not apply to his case because he
was a civilian technician for the National Guard and .

the position for which he sought appointnent [was] a

civilian technician position.” 1d. at 739. The district
court held that the plaintiff’s claimwas non-justiciable
and dismssed it wth prejudice. Upon review, we

observed that “[t]he hybrid nature of the [civilian
technician] position renders it susceptible to the
doctrine restricting review of mlitary decision-naking.”

Id. (citing cases). It was undisputed in Wod that “a
determ nati on of [the plaintiff’s] mlitary
qualifications [was] a necessary step in determning
whet her he should have been assigned as alleged.” [d.

Therefore, upon construing the plaintiff’s claim as a
challenge on the nerits to the constitutionality and
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fairness of a personnel decision, which necessarily
i nvol ved an assessnent of the plaintiff'’s mlitary
qualifications, we agreed with the district court that
his claimwas non-justiciable under our prior opinion in
WAt son. ¢ ld. at 40. Accordingly, we affirnmed the
district court’s

“In Watson v. Arkansas Nat'| Guard, 886 F.2d 1004, 1008-11 (8" Cir. 1989), the
Eighth Circuit ordered the dismissal with prejudice, on non-justiciability grounds, of a
discharged former National Guard member’s § 1983 claim seeking injunctive relief in the
form of reinstatement.
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hol di ng, but vacated the judgnent and renmanded the case
to the district court wth instructions to dismss
w t hout prejudice. 1d.

In the present case, plaintiff acknow edges that
Title VII generally does not apply to uniforned nenbers
of the arnmed services. Taylor v. Jones, 653 F.2d 1193,
1200 (8th Cr. 1981); Johnson v. Alexander, 572 F.2d
1219, 1224 (8th Gr.), cert. denied, 439 U S 986 (1978).

Plaintiff also acknow edges that enploynent decisions
concerning a National Guard civilian technician's
mlitary qualifications are non-justiciable under the
Feres doctrine. See, e.g., Unl, 79 F.3d at 755; Wbod,
968 F.2d at 739-40; Watson, 886 F.2d at 1005-08.
Plaintiff argues, however, that Title VI may — in sone
circunstances — be the basis for a justiciable claim
brought by a civilian who is enployed by, or seeking
enpl oynent with, the National Guard. For exanple, in
Mer v. Omens, 57 F.3d 747, 750 (9th Cr. 1995), cert.
denied, 517 U S. 1103 (1996), the N nth Grcuit held
that, because National Guard civilian technicians are in
a billet requiring both civilian and mlitary
responsibilities, Title VIl covers *“actions brought by
Guard technicians except when the chall enged conduct is
integrally related to the mlitary’ s unique structure.”
In the present case, plaintiff contends, defendant
enpl oyed a two-stage hiring process which separated
consideration of her mlitary qualifications and her
civilian qualifications. Plaintiff asserts that her
mlitary qualifications, and thus any inplication of the
mlitary’s unique structure, ceased to be a factor once
she and the two male candidates were pre-certified as
mlitarily qualified. For this reason, she argues, not
only can she bring a claim under Title VII alleging
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discrimnation in the “civilian” phase of the hiring
process, but also her Title VIl claimis distinguishable
from the claims in Uhl, Wod, and Watson and is not
subject to the Feres doctrine.

I n response, defendant argues that the dual civilian
and mlitary aspects of a National Guard technician's
position are inseparable. Brief for Appellee at 6
(citing Wight v. Park, 5 F.3d 586, 589 (1st Cir. 1993)
(Wight) (“while a technician's job is a conposite,
containing both civilian and mlitary pieces, the job’'s
dual aspects are
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| nseparabl e”)). Moreover, defendant argues, this court
cannot separate the hiring process into various stages
for review, as plaintiff suggests. 1d. (citing Wod, 968
F.2d at 739). Defendant also notes that, under the NGTA,
National Guard civilian technicians are subject to the
state adjutant general’s adm nistration and nust maintain
menbership in the National Guard, hold the mlitary grade
specified by the Secretary, and neet the security
standards established by the Secretary. 32 US C 8§
709(b), (c), (e)(2). Because the mlitary and civilian
aspects are intertw ned, defendant concludes, a hiring
decision involving a National Guard technician billet
necessarily inplicates the <candidates’ civilian and
mlitary qualifications. See, e.qg., Wight, 5 F.3d at
589.

For purpose of our analysis, we assune that Title VI
applies to National Quard civilian technicians. Although
neither Unl, Wod, nor WAtson involved a cl ai m pursuant
to Title VII, we held in each case that a claim
challenging the nerits of an internal National Guard
personnel decision, where that decision involved an
assessnent of a technician’s mlitary qualifications, is
non-j usti ci abl e. Uhl, 79 F.3d at 755; Wod, 968 F.2d at
739-40; Watson, 886 F.2d at 1008-11. In the present
case, we hold that it is beyond genuine dispute that the
hiring process for +the Support Services Supervisor
position included consideration of both mlitary and
civilian qualifications. Although the initial phase of
the process reviewed only the applicants mlitary
qual i fications, consideration of mlitary qualifications
did not end once the three candidates passed this initial
phase. Li eut enant Col onel King stated that, although
mlitary qualifications were already pre-certified, he
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hi rsel f “wei ghed those back and forth.” Joint Appendi x
at 70 (sworn statenent of Lieutenant Col onel Robert C.
King). He considered the facts that

[t]here was a rank inversion, there was an MOS'®
I nversion or difference. . . . [Y]ou ve got a
staff sergeant versus a nmster sergeant :
one that’'s qualified MJS-w se, school trained
and certified, but yet at the sane

*MOS’ refersto “military occupational specialty.”
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time, 1’'ve got the other one who | have observed
during the first [] nonths of ny command, from
the tinme | took commander until the tinme we
conducted the interviews, that | had watched
during every single weekend drill.

Id. at 70-71. Simlarly, another nenber of the panel,
Maj or John Grote, indicated that, although he was nore
focused on the <candidates’ personal attributes as
revealed in the interviews, the candidates’ mlitary
qualifications were nevertheless “tied in” wth the
I nterview process. |d. at 79 (sworn statenent of Mjor
John Gote). Because these statenents, and the record
taken as a whol e, denonstrate beyond genui ne controversy
that the hiring decision at issue in the present case did
I nvol ve an assessnent of mlitary qualifications, we
affirm the district court’s holding that plaintiff’'s
claimis non-justiciable under the Feres doctrine.

We note that the district court did not indicate in
its final order or judgnent whether the dism ssal in the
present case is with or w thout prejudice. Consi st ent
with our disposition in Wod, 968 F.2d at 740, we nodify
the judgnment of the district court to specify that the
dismssal of plaintiff's conplaint is wthout prejudice.

Concl usi on
For the reasons stated, the judgnent of the district
court is nodified, and the judgnent of the district

court, as nodified, is affirned.

A true copy.
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Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH
Cl RCUI T.
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