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McM LLI AN, Circuit Judge.



Frederick Darnell More appeals froma final judgnent
entered in the District Court? for the District of
Nebraska, follow ng a bench trial, in favor of defendants
Mtchel Novak and Craig Schmidt, in his 42 U S. C. § 1983
civil rights action. More v. Novak, No. 4:Cv94-3328 (D.
Neb. June 27, 1996) (nenorandum of decision). For
reversal, More argues the district judge’'s findings of
fact are clearly erroneous. For the reasons discussed
bel ow, we affirmthe judgnent of the district court.

The district court had subject matter jurisdiction
over this civil rights action under 28 U S.C. 8§ 1343; the
notice of appeal was tinely filed as required by Fed. R
App. P. 4(a), and this court has appellate jurisdiction
under 28 U.S.C. § 1291.

This case was tried before a nmagistrate |udge
pursuant to the consent of the parties under 28 U . S.C. 8§
636(c). Jury trial was waived. The trial took two days.
The follow ng statenent of facts is taken in |arge part
fromthe menorandum opi nion of the magi strate judge.

In the early norning hours of Septenber 10, 1993,
Li ncoln police officer Terri Lobdell arrested More in

connection wth a burglary investigation. Lobdel |
handcuffed Mwore and transported him to the Lancaster
County jail. Moore was intoxicated and |oudly asked

Lobdel | about personal property he claimed had been taken

The Honorable David L. Piester, United States Magistrate Judge for the District
of Nebraska. The parties consented to trial of the case before a magistrate judge
pursuant to 28 U.S.C. § 636(c).



fromhim Upon arriving at the jail, Lobdell drove to
the garage door. MNovak, a jail correctional officer, saw
Lobdel s patrol car approach on a surveillance video
nmoni tor and pressed a switch to open the garage door.

Once inside the garage, Lobdell got out of the patro

car, picked up More's personal property, and renoved
Moore from the rear seat. Lobdell wal ked Moore to the
jail entrance door. Moore continued



to ask Lobdell about his personal property. Novak saw
Lobdell and Moore on the surveillance video nonitor and
pressed a swtch to open the jail entrance door. Lobdell
and Moore went through the door and into the elevator.
When they got off the elevator, Lobdell was slightly
behind Moore and to his right. Moore’s hands were
handcuffed behind his back. Lobdell held Moore’'s
personal property in her right hand and Mbore's upper
right armin her left hand. They wal ked down a hal | way
to one of the doors to the jail booking area. As they
approached the door, More began to shout at Lobdell.
Novak could see Mvore and Lobdell through the glass
w ndows next to the door to booking area. Novak pressed
a switch to open the door. Lobdell released Mbore's arm
shifted Mdore’'s personal property to her |left hand, and
opened the door with her right hand. Moore and Lobdel l
wal ked t hrough the door.

Novak picked up a Polaroid canera and wal ked toward
the door. He was preparing to take a photograph of Mbore
as part of the booking process. Lobdell told Moore to
stand on a square painted on the floor so Novak could
take his photograph. Moore shouted an obscenity at
Lobdell and kicked her in the 1Ileg, knocking her
backwards. Novak grabbed Mbore from behind and told him
to cal m down. Moore continued to shout and struggle.
Schm dt, a jail correctional officer, was working at a
conputer in the booking area. He heard shouting and went
to hel p Novak and Lobdell. Schm dt grabbed Moore' s right
arm Novak held More's left arm They turned himtoward
t he booking counter and told himto drop to his knees.
Moore refused and continued to struggle. Schm dt renoved
his “stun” gun, displayed it to More and warned Moore
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that he would use it if More did not conply with their
commands. Mbore shouted nore obscenities and conti nued
to struggle and attenpt to break free. Schm dt then
applied the stun gun to Moore' s |ower back for three to
five seconds. Mbore bent over and Schm dt w thdrew the
stun gun. Novak and Schm dt forced Moore to the fl oor.

By this time, another jail correctional officer,
Jason Hellnmuth, had conme to help Novak and Schm dt.
Moore was on the floor. Anot her jail correctional
of ficer,



Mar garet Vaske, perforned a pat down search and renoved
nore personal property. The four correctional officers
placed Mwore in a safety cell; Novak renoved the
handcuffs and asked Myvore if he needed nedical
assi stance. Moore did not respond. Novak repeated the
question; More told Novak that he was fine and refused
medi cal assi stance. Moore renai ned consci ous throughout
the entire incident. Novak and Schm dt reported the
i ncident to shift supervisor Shauna Baird. Bai rd had
seen the four correctional officers holding More down on
the floor. Baird told Novak and Schmdt to wite reports
about the incident.

A surveillance video canera in the booking area had
recorded the incident. Baird stopped the video cassette
recorder (VCR), rewound the videotape, and played back
t he vi deotape on the video nonitor. Baird testified that
Novak was standi ng besi de her when she played back the
vi deot ape and that she assuned he watched it at the sane
time. Baird concluded that the officers had conplied
with departnent policy regarding the use of force and
stun guns. Baird testified that the videotape did not
show the actual use of the stun gun or defendants’
“body- sl amm ng” Mbore to the floor. Baird then rewound
the videotape, renoved it fromthe VCR and then either
handed it to investigating officer Ann Lubow (her nane
was Foster at the tinme of trial) or placed the videotape
on the booking counter for Lubow to wuse in her
I nvestigation. Novak testified that he never viewed the
vi deot ape. Lubow wote a report about the incident based
on statenents from Lobdell and Novak. Lubow testified
that she did not take the videotape. The vi deot ape



di sappeared and, despite repeated attenpts to |ocate it,
was still mssing at the tine of trial.

Moore was charged and convicted in state court wth
assaulting a police officer. H's conviction was affirned
by the state court of appeals; further review by the
state suprene court was deni ed.

Moore then filed this 42 U S.C. 8§ 1983 civil rights
action in federal district court, alleging Novak and
Schm dt used excessive force in restraining him Novak
was



notivated by racial aninus in violation of the equa
protection clause, and Novak either destroyed or secreted
the surveillance videotape of the incident, thus making
It unavailable for use in his state crimnal trial, in
violation of the due process clause. Moore did not
chal l enge his arrest and admtted that he was intoxicated
and verbally abusive. However, he denied that he had
i ntentionally kicked Lobdell. He alleged that, even
t hough he is a nediumsized person and his hands were
handcuf fed behind his back, Novak shouted a racial slur
at him grabbed him by the handcuffs and one arm lifted
hi mup, and then threw himto the floor. He alleged that
Schm dt wongfully used the stun gun agai nst his neck,
when he was handcuffed and being held down on the fl oor,
until he | ost consciousness. He sought conpensatory and
puni tive damages, costs and expenses, and attorney’s
f ees.

Follow ng a bench trial, the district court found
that Novak and Schm dt did not use excessive force in
restraining Moore. Slip op. at 10-12. The district
court specifically found that both the decision to use
force and the anobunt or degree of force used-- physical
restraint and use of the stun gun-- were objectively
reasonabl e because More was not under control, even
t hough he was handcuffed, and represented a continuing
threat to his physical safety and that of the officers.
Moore was intoxicated, agitated, verbally abusive, had
kicked a police officer, repeatedly refused to conply
with officers’ | egitimate conmands, continued to
struggle, and attenpted to break free. 1d. The district
court expressly credited the testinony of the officers
and expressly rejected More' s version of the incident,
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i ncluding his allegations that Novak threw him to the
floor, Novak used racially derogatory |anguage, and
Schm dt wongfully used the stun gun. 1d. at 4 & nn. 4-5,
5-6 & n.7, 8 &n.9, 12 & n.12 (jail policy bars use of
stun gun when inmate is “restrained and controlled” and
lists “handcuffed” as exanple of when inmate could be
consi dered “restrained and controlled”; however, officers
testified that Moore was not “controll ed” despite being
handcuffed). The district court also found there was no
evidence of racial discrimnation, id. at 13, and that
Moore’s due process claim was barred because a finding
t hat Novak had destroyed or secreted the videotape would
necessarily inply the invalidity of Mwore s crimnal
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conviction, which had not been reversed, expunged,
I nval i dated, or otherwise called into question. 1d. at
14-15, citing Heck v. Hunphrey, 512 U S. 477 (1994).
Thi s appeal foll owed.

For reversal, Mbore argues the district court’s
findings of fact are clearly erroneous. He argues we
should not defer to the district court’s credibility
determ nations because defendants’ version of the
I ncident was so internally inconsistent and inplausible
on its face that a reasonable factfinder would not have
credited it. He also argues that the unexpl ai ned absence
of the surveillance videotape raised a clear inference
that it woul d have supported his version of the incident.

W review the district court’s findings of fact under
the clear error standard of review set forth in Fed. R
Civ. P. 52(a) and clarified by the Suprene Court in
Anderson v. Gty of Bessener Cty, 470 U S. 564 (1985)
( Ander son). “A finding is ‘clearly erroneous’ when,
al though there is evidence to support it, the review ng
court on the entire evidence is left with the definite
and firmconviction that a m stake has been commtted.”
United States v. United States Gypsum Co., 333 U. S. 364,
395 (1948).

If the district court’s account of the evidence
Is plausible in light of the record viewed in
Its entirety, the court of appeals nay not
reverse it even though convinced that had it
been sitting as the trier of fact, it would have
wei ghed the evidence differently. \Were there
are two permssible views of the evidence, the
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factfinder’s <choice between them cannot be
clearly erroneous.

When findings are based on determ nations
regarding the credibility of wtnesses, Rule
52(a) demands even greater deference to the
trial court’s findings; for only the trial judge
can be aware of the variations in deneanor and
tone of voice that bear so heavily on the
listener’s
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understanding of and belief in what is said.
This is not to suggest that the trial judge may
i nsulate his [or her] findings from review by
denom nating them credibility determ nations,
for factors other than deneanor and inflection
go into the decision whether or not to believe a
W t ness. Docunents or objective evidence nmay
contradict the wtness’ story; or the story
itself may be so internally inconsistent or
I npl ausible on its face that a reasonable

factfinder would not credit it. Where such
factors are present, the court of appeals my
well find clear error even in a finding
pur portedly based on a credibility

determnation. But when a trial judge' s finding
I's based on his [or her] decision to credit the
testinony of one of two or nore w tnesses, each
of whom has told a coherent and facially
pl ausible story that is not contradicted by
extrinsic evidence, that finding, I f  not
internally inconsistent, can virtually never be
clear error.

Anderson, 470 U. S. at 574-75 (citations omtted); see
e.g., FDCv. Lee, 988 F.2d 838, 841-42 (8th GCr. 1993).

In the present case the district court correctly
applied the Fourth Anmendnent “objective reasonabl eness”
test to Moore’'s excessive force claim Slip op. at 9 &
n.11; see, e.q.., Gahamyv. Connor, 490 U. S. 386, 394-95
(1989) (holding all clains that |aw enforcenent officers
used excessive force in course of arrest, investigatory
stop or other seizure of a free citizen should be
anal yzed under Fourth Amendnent standard of objective
reasonabl eness rather than substantive due process).
“The question for the [factfinder] is whether, judging
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fromthe perspective of a reasonable officer at the scene
of the arrest, the totality of +the circunstances
justifies the use of the force wused.” Foster v.

Metropolitan Airports Commin, 914 F.2d 1076, 1081 (8th
Cir. 1990) (plaintiff clained officers used excessive
force in making arrest). “Circunstances such as the
severity of the crinme, whether the suspect posed a threat
to the safety of the officers or others, and whether the
suspect was resisting arrest are all relevant to the
reasonabl eness of the officer’s conduct.” 1d.
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Appl yi ng the above standard, the district court found
t hat defendants’ decisions to use force and the anount of
force wused under the circunstances were objectively
reasonabl e. The district court found that More was
I ntoxi cated, agitated, refused to conply with conmands,
ki cked the arresting officer, continued to struggle and
attenpt to get away, and posed an i mediate threat to his
own safety and to the safety of the officers. The
district court specifically rejected More' s clains that
Novak threw him to the floor by the handcuffs and that
Schm dt used the stun gun inproperly or in a manner
I nconsi stent with departnment policy. But for the m ssing
vi deot ape, our review of the district court’s findings of
fact would be straightforward. Each party presented a
different story of the incident, primarily through the
testinony of wtnesses; the stories were in sharp

conflict; t he district court made credibility
determ nations and believed defendants’ version of the
i ncident. Their testinony told a coherent and facially
pl ausi bl e story. Odinarily, such a finding based on

credibility determ nations can “virtually never be clear
error.” Anderson, 470 U S. at 575. However, Moore argues
t hat defendants’ story would have been contradicted by
extrinsic evidence-- the m ssing videotape. Mbore argues
the fact that the videotape is mssing raised an inference
t hat the videotape woul d have supported his version of the
I nci dent .

The circunstances surroundi ng the di sappearance of the
vi deot ape are suspicious but not necessarily sinister.
The nost the record shows is that the personnel at the
jail had control of the videotape and that the videotape
has been m splaced or |ost. Even if we assune for

-15-



pur poses of analysis that the fact that the videotape is
m ssing raised an inference in favor of Mwore' s version of
the incident, Baird' s testinony about the videotape
sufficiently rebutted this inference. According to
Baird's testinony, the videotape did not contradict
def endants’ version of the incident. Baird testified that
the videotape showed Mowore neking a novenent toward
Lobdel | as they wal ked through the door and showed Novak
and Schmdt restraining More and “taking him to the
ground to control him” She also testified that she did
not recall that the videotape showed either defendants’
“body-sl amm ng” Mbore to the floor or using the stun gun
and that she would have renmenbered such conduct had it
appeared on the videot ape.



Baird also testified that, after review ng the videotape,
she had concluded that the officers had conplied with
departnent policy regarding both the use of force and the
use of the stun gun. Under these circunstances, we cannot
conclude that the district court’s findings of fact are
clearly erroneous.

Finally, More argues that the destruction or
secreting of the videotape violated his right to due
process during his state crimmnal trial. Brief for
Appel lant at 21. W agree with the district court that,
because Mbore did not prove that his state conviction had
been i ndependently invalidated, his § 1983 claim for
damages is barred by Heck v. Hunphrey, 512 U S. at 484-87.
Slip op. at 13-15, citing Hamlton v. Lyons, 74 F.3d 99,
103 (5th CGr. 1996) (holding judgnent in favor of
plaintiff based on finding that defendant violated
plaintiff’s constitutional rights by altering and
destroyi ng evidence rel evant to charges agai nst hi mwoul d
necessary inply invalidity of subsequent convictions and
woul d be barred by Heck v. Hunphrey unless plaintiff
proves his convictions or sentences have been reversed,
expunged, invalidated, or otherwi se called into question).
The district court did not err in dismssing More s due
process claim

Accordingly, the judgnent of the district court is
af firmed.

A true copy.

Attest:



CLERK, U.S. COURT OF APPEALS, EI GHTH
Cl RCUI T.



