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HANSEN, Circuit Judge.

James E. Stevens brought this diversity suit for noney damages,
all eging that the defendants commtted several state law torts against him
when Rebecca and John



Redwi ng obtai ned custody of his mnor daughter, Janmi Lynn Stevens. The
district court! dismssed Stevens' conplaint for lack of persona
jurisdiction over the defendants. Stevens had filed an anended conpl ai nt
adding a false inprisonnent claimon Jam Lynn's behalf and a 42 U S.C
8 1985 conspiracy claim The district court dismssed the anmended
conplaint as well, ruling that the added counts failed to state clainms upon
which relief could be granted. Stevens appeals, and we affirm

Janmes Stevens is currently serving a 200-year sentence of
i mprisonnent with the M ssouri Departnent of Corrections for a 1971 second
degree nurder conviction. Wile on parole, he nmarried Sarah L. Sanders,
and in April 1990, their daughter, Jam Lynn, was born. |n Decenber 1991,
Stevens’ wife died in an autonobile accident. Stevens continued to have
custody of his young daughter, Jam Lynn, until Decenber 1992, when he was
returned to prison on a parole violation and subsequent conviction. At
that tinme, the child s maternal grandparents, the Sanders, began to care
for Jam Lynn. 1In early 1993, Stevens consented to their appoi ntnent as
guardi ans and conservators for his daughter. H's fornmal consent filed with
the probate division of the Circuit Court of Stone County, Mssouri,
recited that "I understand that | shall not have any right or claimto
control or custody of such child . . . ." (Jt. App. at 136.)

In March 1993, the child' s maternal aunt, Rebecca Redwi ng, canme to
M ssouri fromher hone in Georgia and took Jam Lynn back to CGeorgia to |live
with her and her husband, John Redwi ng, with the consent of the guardi ans
and conservators, the custodial grandparents, one of whomwas then in il
health. The Redwi ngs then sought pernanent custody of Jam Lynn through the
Ceorgia state juvenile court. The Sanders

'The Honorable Lawrence O. Davis, United States Magistrate Judge for the
Eastern District of Missouri, trying this case by consent of the parties pursuant to 28
U.S.C. §636(c) (1994).
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consented to a change of custody in the Georgia proceeding wthout the prior
approval of the M ssouri probate court. Stevens filed a notion to disniss
the CGeorgia custody proceedings with the Georgia court and renoved the case
tothe United States District Court for the Mddle District of Georgia. The
federal court renmanded the case back to the state court. On June 29, 1993,
Judge George F. Nunn, Jr., Judge of the Superior Court of Houston County,
Ceorgia, awarded the Redw ngs permanent custody of Jam Lynn. Stevens took
an appeal of the permanent custody order to the Georgia Court of Appeals
which dismssed it for procedural failures. H's petition for certiorari to
the CGeorgia Suprene Court was denied. The grandparents then petitioned the
M ssouri state probate court to terminate their guardi anship of Jam Lynn
due to their health problens. Stevens did not appear in person in the
M ssouri action (because he was incarcerated), but he did file nunerous
notions and witten objections to the proceedi ng which the M ssouri probate
court overrul ed. (See Jt. App. at 216-18.) The M ssouri probate court
term nated the grandparents’ guardi anship of Jam Lynn on Cctober 4, 1993,
and relinquished jurisdiction of the child to the state of Georgia. Stevens
filed a notice of appeal with the probate court, but that court apparently
never processed the appeal

In January 1995, the Redwings filed a petition in Georgia seeking to
term nate Stevens' parental rights on grounds that he had sexually abused
Jam Lynn. This termnation action was pendi ng when Stevens filed the suit
now at bar. A previous petition to termnate Stevens' parental rights filed
by the Redwi ngs in Georgia had been di sni ssed because the court found that
Stevens had insufficient contacts with Georgia to justify jurisdiction over
hi m

On March 3, 1995, Stevens filed the present suit in the United States
District Court for the Eastern District of Mssouri, seeking noney danmages
for various torts. Hi s conplaint naned as defendants Rebecca and John
Redwi ng (the child's aunt and uncle who live in Georgia and who then (and
now) had and have actual physical custody of Jam Lynn), Ricky E. Jones
(their attorney in Georgia), and C. Curtis



Hol mres (a psychologist in Georgia who concluded Jam Lynn had suffered
sexual abuse).? Stevens' conplaint attenpts to set forth several state |aw
torts allegedly committed by the defendants: conspiracy to interfere with
his custody rights, conspiracy to interfere with a contract, conspiracy to
harbor a child, conspiracy to alienate the affections of his daughter,
def amation, malicious prosecution, and intentional infliction of enotiona

di stress. The defendants noved the district court to dismss the clains
agai nst themfor lack of personal jurisdiction, asserting that there was no
basis for personal jurisdiction under the Mssouri |long-armstatute and that
they had no nininum contacts with the state of Mssouri to satisfy
traditional notions of justice and fair play. Stevens resisted the notion,

asserting that the defendants had purposefully availed thenselves of the
benefits and protections of Mssouri |laws so as to be subject to the court’s
personal jurisdiction. On April 11, 1996, the district court granted the
def endants’ notion to dismiss Stevens' conplaint for lack of personal

jurisdiction and al so di smissed Stevens' anended conplaint for failure to
state a claimupon which relief could be granted. Stevens tinely filed this
appeal

Subsequently, on Septenber 9, 1996, the Georgia juvenile court held
an adjudicatory hearing on the Redwi ngs’' petition to ternminate Stevens
parental rights. The Redw ngs offered the testinony of C. Curtis Hol nes,
t he psychol ogi st who had eval uated Jam Lynn and concl uded that she had been
sexual |y abused by her father. Stevens was personally represented by
appoi nted counsel in the Georgia term nation proceedings and testified via
a tel ephone deposition. On Cctober 17, 1996, the Georgia juvenile court
found that Stevens had sexual |y abused his daughter, and the

’The complaint also named as a defendant George F. Nunn, the Superior Court
Judge of Houston County, Georgia, who awarded permanent custody of Jami Lynn to
the Redwings. The count against Judge Nunn alleged that he violated Stevens' civil
rights by holding a hearing and granting the Redwings permanent custody of Jami Lynn
without affording Stevens an opportunity to be heard. The district court dismissed this
count, finding Judge Nunn is entitled to absolute immunity from suit. Stevens does not
challenge this determination on appeal.
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court ternm nated Stevens’ parental rights. St evens' court-appointed
attorney took no appeal even though Stevens requested himto do so. The
def endants have provided us with the certified record of the Georgia
term nati on proceedi ngs and have noved to dismss this appeal as nobot on the
basis of the term nation of Stevens’' parental rights.

“The federal court in a diversity case nust determ ne whether [the]
defendant is subject to the court’s jurisdiction under the state |ong-arm
statute, and if so, whether exercise of that jurisdiction conports with due
process.” Mog Wrld Trade Corp. v. Banconer, S. A, 90 F.3d 1382, 1384 (8th
Cir. 1996). This two-part analysis requires us first to ask whether the
activity of the defendant falls within the scope of the state statute.
Portnoy v. Defiance, Inc., 951 F.2d 169, 171 (8th Cr. 1991). Second, we
ask whether the assertion of jurisdiction violates federal due process by
consi dering the defendant’s mninumcontacts with the forum The suit nust
not “offend traditional notions of fair play and substantial justice.” 1d.
(quoting International Shoe Co. v. Washington, 326 U S. 310, 316 (1945)).
“Jurisdiction nust be based on the act or conduct set forth in the statute

and the cause of action nust arise fromthe nonresident defendant’s
activities in Mssouri.” Mog Wrld Trade Corp., 90 F.3d at 1384 (internal
guotations omitted). To survive a nmotion to disniss for |ack of persona
jurisdiction, the plaintiff bears the burden of denonstrating, by a prinma
facie showing, that personal jurisdiction exists. 1d.; Digi-Tel Holdings
v. Proteq Telecomm (PTE), Ltd., 89 F.3d 519, 522 (8th Cr. 1996). W
review de novo the issue of whether the plaintiff has presented a prinma
faci e showi ng of personal jurisdiction, Digi-Tel Holdings, 89 F.3d at 522,
and "we may affirmthe district court's judgnent on any basis supported by
the record." Zotos v. Lindbergh Sch. Dist., 121 F.3d 356, 362 (8th GCir.
1997) (internal quotations omtted).

To determne whether the court has personal jurisdiction over the
defendants, we first consider whether Stevens has nade a prina faci e show ng
that the clains nmade



in his suit fall within the scope of the Mssouri long-arm statute. The
M ssouri long-arm statute provides in pertinent part that M ssouri courts
have personal jurisdiction over nonresidents who either nmake a contract
within Mssouri or commit a tortious act within Mssouri. M. Rev. Stat.
8§ 506.500.1 (1994). Wien considering whet her personal jurisdiction exists
under the long-armstatute, it is permssible to consider matters outside

the pleadings. “[When a question of the District Court's jurisdiction is
raised, either by a party or by the court onits own notion, the court may
inquire, by affidavits or otherwise, into the facts as they exist.” Land

v. Dollar, 330 US 731, 735 n.4 (1947) (internal citations omtted),
overruled by inplication on other grounds by Larson v. Donestic & Foreign
Commerce Corp., 337 U.S. 682 (1949). It is clear fromthe affidavits and
other record evidence in this case that Stevens' causes of action do not
fall within the state | ong-arm statute.

Stevens' first cause of action alleges a conspiracy to interfere with
his custody of Jam Lynn. 1In Mssouri, interference with custody nay only
be asserted by one who has custody rights. See Politte v. Politte, 727
S.W2d 198, 199-200 (Mb. Ct. App. 1987). At the tinme Jami Lynn was
transported from M ssouri to Georgia by the defendant Rebecca Redw ng and
at all tinmes thereafter, to and including the present, Stevens had no right
to the control or custody of Janmi Lynn with which the defendants could
interfere. He was not her custodial parent. As noted above, he had
consented to the appointnent of the grandparents Sanders as Jam Lynn's
guardi ans and conservators and acknow edged that he no | onger had "any ri ght
or claimto control or custody of such child" and that he understood "t hat
the appointnent is permanent and will not be set aside nerely at ny
request." (Jt. App. at 136.) Section 475.120.1 of the M ssouri Revised
Statutes (Supp. 1997) provides that "[t] he guardian of the person of a m nor
shall be entitled to the custody and control of the ward . " In sum
Stevens voluntarily surrendered physical custody of Jam Lynn to her
grandparents when he was returned to prison for his voluntary crimnal
conduct which both violated his parole and earned hi man additional weapons

convi cti on. He voluntarily surrendered his legal custody rights by
consenting to the appoi ntnent of the grandparents Sanders as her
guar di ans. This claimis not within the scope of the long-arm statute

because Stevens had no custody right in Mssouri with which any of the
def endants could interfere. The nost he had was a right to petition the
M ssouri probate court to terminate its guardianship and to restore his
right to custody. See Mb. Rev. Stat. 8§ 475.083.4 (1994). Wile he nade
sincere efforts to do so when the Sanders petitioned the M ssouri probate
court to termnate the M ssouri guardi anship and conservatorship, these
def endants cannot be held responsible for any error the M ssouri probate
court may have committed in disposing of Stevens' various notions and his
attenpted appeal of the order ternminating the guardianship.
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Stevens' conplaint also alleges that the defendants conspired to
alienate the affections of his child; however, the claimof alienation of
the affections of a child is not a recognized tort in Mssouri. See Hester
v. Barnett, 723 S.W2d 544, 555-56 (Mb. Ct. App. 1987). Likew se, Stevens
claim of intentional infliction of enpbtional harmis not a tort in this
context. An “action for intentional infliction of enotional distress cannot
be mai ntai ned where the underlying claimfor alienation of affection is not
actionable and the enotional distress is the alleged consequence of the sane
acts which caused the child[] to separate fromthe parent.” RJ. v. S. L.J.,
810 S.W2d 608, 609 (Mb. Ct. App. 1991). Stevens alleges the defendants
conspired to harbor his child, but even assunming this is a valid tort in
M ssouri, it nay only be brought by a custodial parent, which Stevens is
not. See Kipper v. Vokol ek, 546 S.W2d 521, 525-26 (M. C. App. 1977); see
also Meikle v. Van Biber, 745 S.W2d 714, 716-17 (Mb. C. App. 1987)
Because none of these activities allegedly engaged in by the defendants is
atort in Mssouri, or if so, one which Stevens can assert, it follows that
the Mssouri long-armstatute is just not applicable to the defendants on
t hese cl ai ns.

Anot her of Stevens' allegations is that the defendants conspired to
interfere with an alleged contract between himand Jam Lynn's grandparents,
t he Sanders, concerning the care and custody of Jam Lynn. Paragraphs 39
and 43 of the anended conpl aint allege that between Decenber 26 and Decenber
31, 1992, Stevens asked the Sanders



to act as care-givers to Jam Lynn while he was incarcerated and that they
agreed to do so, including an agreement by them to return physical
possession of Jam Lynn to Stevens upon his release from confinenent.
Stevens alleges that as consideration for the agreenent he gave the Sanders
hi s household furniture, household appliances, power tools, and assorted
other items. Stevens further alleges that he executed a power of attorney
in the Sanders' favor in order to enpower themto care for Jam Lynn. He
clains that the defendants' actions interfered with his alleged contract and
caused the Sanders to breach the contract he says he had with them Stevens
further alleges in paragraph 56 that but for the acts of the defendants in
pursuit of their conspiracy the contract between himand the Sanders woul d
have been perforned and not breached by the Sanders. There are affidavits
fromthe Sanders (Jt. App. at 30-33) which deny the existence of any such
contract.

In Mssouri, "[t]he associating of individuals for the purpose of
causi ng a breach of contract is an unlawful conspiracy; the action for such
a wong sounds in tort." @rrity v. A l. Processors, 850 S.W2d 413, 418

(Mo. Ct. App. 1993). The conspiracy itself is not actionable. Sone
wrongful act to the plaintiff's danage nust have been done by one or nore
of the defendants, and the fact of a conspiracy nerely bears on the
liability of the various defendants as joint tortfeasors. Id. (citing
Royster v. Baker, 365 S.W2d 496, 499 (M. 1963)).

The fundanental flaw in Stevens' contract claim is that the
subsequently created state court guardi anship and conservatorship for Jam
Lynn, done at Stevens' request (see paragraph 44 of the conplaint), nade the
performance by the Sanders of the alleged contract legally inpossible. They
no longer had the voluntary ability to return custody of Jam Lynn to
St evens, and Stevens' acknow edgnent that he no |longer had "any right or
claim to control or custody" of Janm Lynn during the guardianship
proceedi ngs says as nuch. W believe that Stevens, having asked and
consented to placing the grandparents in a position where they could not
freely performthe all eged



contract, has no standing to assert that others later interfered with the
contract or caused the grandparents to breach it.

Stevens’ conplaint set forth three counts of defamation based on
al l egations that sone of the defendants nade defamatory statenents to the
effect that Stevens had sexually abused Jani Lynn. In the Georgia
term nati on proceedi ngs where Stevens appeared, the court specifically found
t hat Stevens had sexual |y abused his daughter. Because the Georgia court
found these statenents to be true, no tort of defanmation occurred. Truth
is an absolute defense to defamati on, Rice v. Hodapp, 919 S. W2d 240, 243
(Mb. 1996) (en banc), and we nmust give full faith and credit to state court
judgnments. See Lommen v. City of East Grand Forks, 97 F.3d 272, 274 (8th
Cir. 1996). Stevens makes two argunents against the validity of the
Ceorgia termination decree. First, he clains that he had insufficient
nm ni nrum contacts with Georgia to support its jurisdiction over him The
Ceorgia trial court ruled against him pointing out that Stevens had avail ed
himsel f of the Georgia courts by appealing the prior custody proceedings to
the Georgia Court of Appeals, and by trying to renpve the custody case to
the federal court in Ceorgia. Stevens' second argunent is that the Georgia
termnation court had no jurisdiction over Jam Lynn because she was present
in Georgia only because she had been unlawfully renoved from the
jurisdiction of the Mssouri probate court. The record, however,
establishes that by the tine the second termni nation proceedi ngs were begun
in Georgia, the Mssouri probate court had termnated the M ssouri
guar di anshi p proceedi ngs after specifically finding by clear and convi nci ng
evidence that jurisdiction over Jam Lynn should be relinquished to the
Ceorgia courts because it was in Jam Lynn's best interests to do so. (Jt.
App. at 217.) Accordingly, we do not believe either of Stevens' argunents
prevents the Georgia decree from being awarded full faith and credit.
Further, we respectfully decline to serve as a surrogate for a Georgia state
appel late court with respect to the term nation judgnent. Stevens has not
made a prina facie showing that any all eged defamation




occurred in Mssouri since the alleged defamatory statenments asserted in his
conpl ai nt have been judicially found to be true by the Georgia court.

Stevens' claim of nalicious prosecution likewise fails to allege a

tort in Mssouri. 1In an action for malicious prosecution, a plaintiff nust
pl ead and prove, anong other things, that the proceedings termnated in the
plaintiff's favor. See Branon v. U-Haul, Inc., 945 S.W2d 676, 684 (M.

C. App. 1997). Stevens' nmalicious prosecution claimrests on three Georgia
proceedi ngs brought by the Redw ngs against him The first proceedi ng was
a petition for termnation of parental rights filed in July 1993, which the
Redwi ngs disnissed without prejudice in Novenber 1993, after they had
brought an adoption petition. The second was the adoption petition filed
in October 1993, seeking to adopt Janmi Lynn, which was disnissed wthout
prejudice by the Redwings in February 1994. The third was a petition for
term nation of Stevens' parental rights which was filed in April 1994. It
was ternminated on the basis that the Georgia court had no personal
jurisdiction over Stevens and specifically provided that the nerits of the
case were not reached. The Redwings later refiled for ternination of
Stevens' parental rights and the Georgia court, over Stevens' renewed
jurisdictional objections, found it had personal jurisdiction and ternmn nated

his parental rights. It is clear to us that Stevens cannot allege that the
Georgia proceedings to ternminate his parental rights ended in his favor.
In Mssouri, a disnissal without prejudice constitutes a termnation in

favor of the defendant for the purposes of a subsequent nalicious
prosecution suit by him only where the party who initiated the case
mani fests an intent to abandon it. Absent such a showi ng, a dism ssal
wi t hout prejudice does not constitute a termnation of the case in favor of
the defendant. Shinn v. Bank of Crocker, 803 S.W2d 621, 626 (M. C. App.
1990) (collecting and di scussing M ssouri cases). Here the record clearly
shows that the Redwi ngs did not abandon their efforts to term nate Stevens'
parental rights after the disnissals w thout prejudice, and that both the
custody and termination proceedings actually ended adverse to Stevens'
i nterests.
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In his argunent on appeal, Stevens' court-appointed attorney
characterizes Stevens' clains much differently than does Stevens' conpl ai nt.
Hs attorney argued that two fundanental constitutional rights are at issue
-- the ability to be a parent and neani ngful access to the courts. The
original conplaint, however, does not state either of these clains and does
not name any state actors as defendants aside from Judge Nunn, whose
dismissal fromthis suit Stevens does not contest. After considering the
nature of the clains stated in his conplaint, we conclude, as did the
district court, that Stevens failed to make a prinma facie show ng that
personal jurisdiction over any of the defendants exists under the M ssouri
long-armstatute. W also conclude that the district court was correct in
di smissing the two counts added in the anended conplaint for the reasons
expressed in the district court’s nenorandum opi nion

Stevens argues that it was inproper for the district court to consider
the nature of his clains, and that by considering matters outside the
pl eadi ngs, the district court in effect inproperly converted the defendants'
nmotion to dismss for lack of personal jurisdiction into a notion for
summary judgnent. W disagree. As shown above, it was necessary for the
district court to consider first whether Stevens' clainms fall within the
anbit of the Mssouri long-arm statute in order to determ ne whether
personal jurisdiction exists over the nonresident defendants. Moreover, it
was proper for the district court to consider matters outside the pleadings
to determine the jurisdictional facts. See Land, 330 U.S. at 735 n. 4.

Stevens al so contends that the district court abused its discretion by
denying his notion for appointnent of counsel. W review the district
court's denial of Stevens' request for appointnment of counsel for an abuse
of discretion. Wlliams v. G oose, 979 F.2d 1335, 1337 (8th Cr. 1992).
A pro se litigant has no statutory or constitutional right to have counse
appointed in a civil case. See Wggins v. Sargent, 753 F.2d 663, 668 (8th
Cir. 1985). \Wen determ ning whether to appoint counsel for an indigent
civil litigant, the district court considers relevant factors such as the
conplexity of the case, the ability of the indigent litigant to investigate
the facts, the existence of conflicting
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testinony, and the ability of the indigent to present his claim See

Johnson v. Wllians, 788 F.2d 1319, 1322-23 (8th GCr. 1986). 1In this case,
the district court denied appoi ntnent of counsel, concluding that neither
the facts nor the clains are conplex. Stevens' danmges clains are

straightforward and he adequately presented the facts of his clains, though
they are insufficient to cone within the scope of the state long-arm
statute. W conclude that the district court did not abuse its discretion
by denying Stevens' request for appointnent of counsel in that court.

Because Stevens failed to present a prima facie showing that his
clai ns agai nst the defendants are within the scope of the Mssouri |ong-arm
statute, there was and is no personal jurisdiction over the defendants for
a federal court sitting in Mssouri to exercise. Consequently, we may not
need to address the question of whether any of the defendants had the
requi site mninmum contacts with Mssouri under the Due Process Cause to
justify their being haled into court in Mssouri. However, in the interest
of conpl eteness, we note that with the exception of Rebecca Redwing's trip
into Mssouri to transport Jam Lynn to Georgia and Rebecca Redwing's | ater
appear ance by counsel in the Mssouri probate proceedings ternminating the
grandparents' M ssouri guardi anshi p and conservatorship of Jam Lynn, not
one of the other defendants had or has the requisite nininumcontacts with
M ssouri "such that the maintenance of the suit does not offend traditional
notions of fair play and substantial justice." |[International Shoe Co., 326
U S at 316 (internal quotations and citations omitted). As noted earlier,
defendant Ricky E. Jones is the Georgia | awer who represented the Redw ngs
in the Ceorgia litigation, and the defendant C. Curtis Holnes is the
psychologist in Georgia who exam ned and evaluated Jami Lynn and who
testified in the Georgia proceedings that in his professional opinion, she
had been sexual |y abused by her father. John S. Redwing is the spouse of
Rebecca Redwi ng. Based on the record, neither M. Jones, Dr. Holnes, or M.
Redwi ng have by any of their acts "'purposely avail[ed] [thenselves] of the
privilege of conducting activities within [Mssouri], thus invoking the
benefits and protections of its laws.'" Burger King Corp. v. Rudzew cz, 471
U S. 462, 475 (1985) (quoting Hanson v. Denckla, 357 U S.
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235, 253 (1958)); see also Mnnesota Mning & Mg. v. N ppon Carbide |Indus.,
63 F.3d 694, 697 (8th Cir. 1995), cert. denied, 516 U 'S 1184 (1996).
Consequently, the district court's dismssal of Stevens' conplaint as
agai nst those defendants was entirely correct.

Because we have addressed the nerits of the appeal, we deny the

def endant s' noot ness-based notion to dismiss it.
[l

W have considered all of Stevens' clains of error and find themto be
without nerit. We express our sincere appreciation to Stevens' court-
appoi nted appellate counsel for providing able, conpetent, and zeal ous
representation in this appeal.

Accordingly, we affirmthe judgnent of the district court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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