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HANSEN, Circuit Judge.

Cortez Berryhill, a Mssouri prisoner, appeals the district court’s?
grant of summary judgnent in favor of defendants Larry Dorsey, Virgil
Hel ton, Ray Bl ooner,

'The Honorable Scott O. Wright, United States District Judge for the Western
District of Missouri.



and Ron Wlters in this civil rights action brought pursuant to 42 U S. C
§ 1983. W affirm

In his second anmended conplaint, Berryhill clainms that on Novenber
4, 1994, while working in a maintenance job assignnent at the prison, he
was approached by four civilian naintenance workers--Dorsey, Helton
Bl ooner, and Walters. |In his deposition, Berryhill testified that Bl ooner
grabbed him by the shoul ders while Helton grabbed his buttocks with one
hand "[b]riefly." (R at 133.) Berryhill testified that while he was
telling Helton that he "didn't play this" (R at 128), Wilters al so grabbed
Berryhill's buttocks for a nonent. Berryhill pulled away from them and
| eft the maintenance building feeling that they had intended to enbarrass
him He asserted that Dorsey verbally provoked the incident, but the only
thing he coul d renenber Dorsey saying was sonething to the effect of, "Here
he cones." (R at 147-48.) He did not hear the other defendants say
anything to him Berryhill said that the whole incident |lasted | ess than
a mnute or a mnute at the nost.

In his federal conplaint, Berryhill clains that the defendants'
conduct in this incident violated his Ei ghth Amendnent right to be free
fromcruel and unusual punishnment as well as his Fourteenth Anendnent right
to bodily integrity. He clains that he suffered asthma attacks and
enotional distress as a result of the incident. The conplaint also asserts
one count of common | aw assault and battery arising fromthe incident. The
defendants filed a notion for summary judgnent on several grounds,
including that Berryhill denonstrated no constitutional violation, that the
defendants, who are civilian enployees, were not acting under color of
state law, and that if they were acting under color of state law they are
entitled to qualified imunity. The defendants urged the district court
not to exercise its pendent jurisdiction over the state law claim



A nmagi strate judge's report and reconmendation initially recomrended
that the summary judgnent notion be granted as to defendant Dorsey, because
the record indicates that he did not participate in any physical touching
and he nmmde no coments during the incident. The nmgistrate judge
recommended that summary judgnent be denied as to the other defendants,
citing a factual dispute over whether a sexual assault or a mnor incident
of nonsexual horseplay occurred. The district court did not adopt the
report and reconmendation but granted the defendants’ notion for summary
judgnent in its entirety. The district court stated that summary judgnent
is appropriate “[f]or the reasons set forth in the defendants’ pleadings,”
without any further explanation of the ruling. (Appellant’s Adden. at A-
2.) Berryhill appeals.

W review de novo the district court's grant of summary judgnent,
applying the sane standards as the district court. Dulany v. Carnahan, 132
F.3d 1234, 1237 (8th Gr. 1997); Muyard v. Hopwood, 105 F.3d 1226, 1227
(8th Gr.1997). We will affirmthe grant of summary judgnent if the record
"show{ s] that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law." Fed. R
CGv. P. 56(c). When considering the facts and the inferences to be drawn
fromthem we do so in the light nost favorable to the nonnobving party.
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986); Dulany, 132 F.3d at 1237.

Berryhill challenges the district court's grant of summary judgnent,
arguing that the defendants' actions anmobunt to an Eighth Anendnent
violation, that the defendants were acting under color of state |law, and
t hat questions of fact preclude a grant of qualified immnity prior to
trial.? W first consider whether Berryhill has denonstrated

?Although Berryhill dso raised a Fourteenth Amendment claim in his complaint,
he does not pursue this claim on appeal. "Asagenera rule, we will consider an issue
not raised or briefed in this court waived." Stephenson v. Davenport Community Sch.
Dist., 110 F.3d 1303, 1307 n.3 (8th Cir. 1997) (internal quotations omitted). We see
no reason to deviate from the general rule here.




an Eighth Anendnent violation, because if not, sunmary judgnent was proper
and we need not address his renmnining argunments.

The Ei ghth Amendnent protects agai nst cruel and unusual puni shnents.
"Not every governnental action affecting the interests or well-being of a
prisoner is subject to Eighth Anendnent scrutiny, however." \Witley v.
Al bers, 475 U. S. 312, 319 (1986). "[Qnly the unnecessary and wanton
infliction of pain constitutes cruel and unusual punishnent forbidden by
the Eighth Arendnent." 1d. (internal quotations and alterations onmitted).
Wil e an Ei ghth Anendnent clai mant nust all ege and prove the unnecessary
and wanton infliction of pain, the particular standard to be applied
depends upon the kind of conduct of which the claimnt conplains. |d. at
320. When conditions of confinement are challenged, the deliberate
i ndi fference standard applies. WIson v. Seiter, 501 U 'S 294, 303 (1991).
To succeed on an Ei ghth Amendrent clai munder this standard, the plaintiff
must denonstrate (1) that the conditions were objectively sufficiently
serious or caused an objectively serious injury to the plaintiff, and (2)
that the defendants were deliberately indifferent, or acted with reckless
disregard, to inmate constitutional rights, health, or safety. See
St ephens v. Johnson, 83 F.3d 198, 200-01 (8th Cr. 1996); Gvens v. Jones,
900 F.2d 1229, 1234 (8th G r. 1990). Wen brutality by prison enpl oyees
is alleged, the question is whether force was applied in a good faith
effort to maintain or restore discipline or maliciously and sadistically
for the very purpose of causing harm WIlkins v. More, 40 F.3d 954, 958
(8th Gr. 1994) (citing Witley, 475 U S. at 320-21; Hudson v. MMl lian,
503 U.S. 1, 9 (1992)).

There is no indication that the incident here involved discipline or
undue force. Berryhill |abels the defendants' actions as honpbsexual
advances, which caused him



asthma attacks and psychol ogical suffering. The evidence produced,
however, does not support his allegations. The record denpnstrates that
t he defendants were reprinmanded for their inappropriate "horse play" (R
at 190), and we have no doubt that their behavior was inappropriate.
Nevert hel ess, there is no evidence that Berryhill suffered anything nore
than a brief unwanted touch on his buttocks. W bear in mnd that not
"every nal evol ent touch by a prison guard [or civilian prison worker] gives
rise to a federal cause of action." Hudson, 503 U. S. at 9.

The only dispute lies in the characterization of this incident. The
defendants characterize it as nere friendly horseplay, while Berryhill now
characterizes the incident as a sexual advancenent. This dispute does not
ampunt to a material dispute of fact sufficient to preclude summary
judgnent, however, because Berryhill points to no evidence to support his
characterization of the incident. Certainly, sexual or other assaults are
not a legitimate part of a prisoner's punishnment, and the substanti al
physical and enotional harm suffered by a victim of such abuse are
conpensable injuries. See Vosburg v. Solem 845 F.2d 763, 767 (8th Cir.),
cert. denied, 488 U S. 928 (1988). It would be a distortion, however, to
characterize the conduct in this case as a sexual assault, even when we
view the evidence, as we nust, in the light nost favorable to the
plaintiff. According to Berryhill's deposition testinony, the brief touch
to his buttocks |asted nere seconds, it was not acconpani ed by any sexua
comments or banter, and he thought the defendants were trying to enbarrass
him not rape him Berryhill did not assert that he feared sexual abuse
during the incident, and the two brief touches to his buttocks in the
circunmstances of this case sinply cannot be construed as a sexual assault.
Berryhill points to no evidence other than the fact that he was briefly
touched to support his claimthat this was sone sort of sexual advancenent
or assault.

Furthernore, no objectively serious injury (either physical or
psychol ogical) was shown to have arisen from the incident. In his
deposition testinony, Berryhill asserts that he was huniliated and paranoid
after the incident, but he never sought nedical attention for any
psychol ogical or enotional difficulty and no fellow innates attenpted



to sexually assault himafter incident. Berryhill also asserted that he
experienced shortness of breath three or four tines as a result of the
incident. He has suffered fromasthma attacks for several years, however,
and no nedical evidence suggested that his shortness of breath on these
occasions resulted fromthis incident with the defendants. Denobnstrating
a serious or permanent injury is not required to nake out an Eighth
Anendnent claim but sone actual injury nust be shown and the extent of the
injury and pain suffered are relevant concerns in determ ni ng whet her the
conduct armounts to cruel and unusual punishnment. White v. Holnes, 21 F.3d
277, 281 (8th Cr. 1994). Berryhill has shown no injury.

The allegations of this case are a far cry fromthe allegations in
ot her cases which have ultimately w thstood sunmary judgnent. See, e.q.
Seltzer-Bey v. Delo, 66 F.3d 961, 962-63 (8th Gr. 1995) (reversing a grant
of summary judgnent where notions for discovery were pending and the
plaintiff had attested to, anong other things, a sexual assault by a prison
official, daily strip searches during which prison officials nade sexual
comments about the plaintiff, and one incident where the prison official
conducting the strip search rubbed the plaintiff's buttocks with a
ni ghtstick while nmaking suggestive coments); Watson v. Jones, 980 F.2d
1165, 1166 (8th Gr. 1992) (reversing a grant of summary judgnent where the
plaintiffs attested that prison officials were engaging in al nost daily,
sexual | y harassi ng pat-down searches). We conclude that Berryhill has
failed to create a material dispute of fact on the objective conponent of
his Eighth Amendnent claim He cannot denonstrate that the unwel cone
touches anmpunted to unnecessary and wanton infliction of pain. See
Wiitley, 475 U S. at 319. Accordingly, his claimcannot w thstand summary
j udgnent .

Berryhill contends that we should remand to the district court with
instructions for it to explain the reasons for its grant of sumary
judgnent. W conclude that a renmand is not necessary, because this court
can affirm the district court's summary judgnent decision on any basis
supported by the record. See Duffy v. Wille, 123 F. 3d 1026, 1035 n.5 (8th
Cir.1997). Having found a basis for affirmance, we need not




consider Berryhill's remaining argunents. Additionally, the district court
did not abuse its discretion by declining to exercise jurisdiction over the

suppl enental state law claim of assault. See 28 U S. C § 1367(c)(3)
(permtting district court to decline to exercise supplenental jurisdiction
when it "has dismissed all <clains over which it has origina

jurisdiction").
I,
Accordingly, we affirmthe judgnent of the district court.
A true copy.
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