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JOHN R G BSON, Circuit Judge.

David MIllard and Julia MIIlard, husband and wife, were found guilty
of conspiracy to distribute nethanphetanmine, in violation of 21 U S.C §
846 (1994), and were sentenced to life inprisonnent under 21 US C 8§
841(b) (1) (A (1994).!' The Ml ards appeal, arguing their convictions are
based on inproperly admtted evidence.

'David Millard was also found guilty on two counts of the use of a
communication facility to distribute methamphetamine, in violation of 21 U.S.C. §
843(b) (1994), and was sentenced to two ninety-six month sentences to run
concurrently with his life sentence.



The MIllards also contend the district court erred in sentencing. W
reverse Julia MIllard's conviction and renmand for a newtrial. W affirm
David MIlard' s conviction and sentenci ng.

In January 1995, UWbandale, lowa police officers discovered that Chad
Bowans and Tim Krueger were involved in nethanphetanine transactions.
Krueger would "front" nethanphetam ne to Bowans, and then Bowans woul d pay
ei ther Krueger or Krueger's cousin, Raynond "Buddy" Krejci, for the
nmet hanphetanm ne at a later date. Bowans agreed to cooperate with the
police. On January 12, Bowans paid Krejci $1,800, which was $10, 450 | ess
than the total anount due. Krejci then delivered the $1,800 to David
M Il ard. On January 24, Krueger collected the remining $10,450 from
Bowans. The police then confronted Krueger, and he also agreed to
cooperat e. Bot h Bowans and Krueger participated in obtaining recorded
conversations.

On February 2, 1995, Agent Mark Hein gave Krueger $10, 450 in marked
bills, which Krueger delivered to David MIlard. Later that day, police

officers searched the MIllards' honme and David MIllard's truck. The
officers recovered the $10,450 in marked bills in the home and sone broken
triple beam scales in the attic. However, they did not |ocate any

nmet hanphet am ne or net hanphetam ne residue in either the MIlards' house
or David's truck.

After the search, Agent Hein told the MIllards that if they were
arrested and found guilty of nethanphetan ne distribution they would
receive automatic life sentences because of their earlier felony drug
convi cti ons. Hein told the MIllards they would likely receive |esser
sentences if they cooperated. The MIlards, primarily David, thereafter
cooperated and led the governnment to others involved in distributing
nmet hanphet am ne. However, neither David nor Julia entered into a plea
agreenent, and the governnent eventually prosecuted them



The MIlards argue that their convictions should be reversed because
they are based on inadnissable evidence. Specifically, they contend the
district court erred in adnitting evidence of their prior felony drug
convictions, in admtting statenents nade during plea discussions, and in
admitting evidence of prior drug activity outside the scope of the
conspiracy. None of this evidence was objected to at trial.

Ordinarily, wereview adigtrict court's evidentiary rulings for abuse of discretion. However, where there
is no objection, we review the admission of evidence for plain error under Federal Rule of Criminal Procedure
52(b).? United States v. Swanson, 9 F.3d 1354, 1356 (8th Cir. 1993). In Swanson, we stated that where there
is no contemporaneous objection an error "will be grounds for reversal only if the error prejudices the substantial
rights of the defendant and would result in amiscarriage of justiceif Ieft uncorrected.” Id. at 1357 (quoting United
States v. Carey, 898 F.2d 642, 644 (8th Cir. 1990)).

Since Swanson, the Supreme Court articulated a more expansive approach to the plain error doctrinein
United Statesv. Olano, 507 U.S. 725 (1993). The Court in Olano stated that for a court to correct aforfeited error
under Rule 52(b):

[t]here must be an 'error' that is 'plain’ and that 'affect[s] substantial rights.' Moreover, Rule
52(b) leavesthe decision to correct the forfeited error within the sound discretion of the court of
appedls, and the court should not exercise that discretion unless the error 'seriously affect[s] the
fairness, integrity or public reputation of judicial proceedings.™ Id. at 732

’Rule 52(b) states, "Plain errors or defects affecting substantial rights may be
noticed although they were not brought to the attention of the court.”
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(citing United Statesv. Young, 470 U.S. 1, 15 (1985) (quoting United States v. Atkinson, 297 U.S. 157, 160
(1936))).

Olano makes clear that first there must indeed be an error, and second "that the error be 'plain.’ 'Plain’
is synonymous with 'clear' or, equivalently, 'obvious." Id. at 734 (citing Young, 470 U.S. at 17, n.14). Olano
continued:

The third and final limitation on appellate authority under Rule 52(b) is that the plain error
"affec[t] substantia rights." Thisis the same language employed in Rule 52(a), and in most
cases it means that the error must have been prgjudicial: It must have affected the outcome of
the district court proceedings.

Olano emphasized that the defendant bears the burden of persuasion with respect to prejudice and, in most
cases, this court cannot correct the forfeited error unless the defendant shows that the error was prejudicial .® 1d.
Again, Young iscited for the proposition that the plain error doctrine requires an appellate court "to find that the
claimed error . . . had [a] prejudicial impact on the jury's deliberations.” Id.

Olano went on to statethat "[i]f the forfeited error is 'plain' and 'affect[s] substantial rights,’ the court of
appesdls has the authority to order correction, but is not required to do so." 1d. at 735. "[T]he discretion conferred
by Rule 52(b) should be

¥The Court in Olano stated that "[t]here may be a special category of forfeited
errors that can be corrected regardless of their effect on the outcome, but this issue
need not be addressed. Nor need we address those errors that should be presumed
prejudicial if the defendant cannot make a specific showing of prejudice. Normally,
although perhaps not in every case, the defendant must make a specific showing of
prejudice to satisfy the 'affecting substantial rights prong of Rule 52(b)." 1d. at 735.
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employed 'in those circumstances in which a miscarriage of justice would otherwise result." Id. at 736 (quoting
Young, 470 U.S. at 15 (quoting United Statesv. Frady, 456 U.S. 152, 163, n. 14 (1982))). The Court concluded
that a court of appeals "should correct a plain forfeited error affecting substantial rights if the error 'seriously
affect[] the fairness, integrity or public reputation of judicial proceedings." 1d. at 736 (quoting Atkinson, 297 U.S.
at 160). Olano cautionsthat the Court has "never hdld that a Rule 52(b) remedy is only warranted in cases of actual
innocence." |d.

A

The MIllards first argue that the district court erred in admtting
into evidence two prior felony drug convictions of David MIlard and two
prior felony convictions of Julia MIIard.

The governnent introduced evidence of David MIlard's 1980 guilty plea
to sponsoring a gathering with the know edge that a controlled substance
woul d be distributed at the gathering; David MIllard's 1990 guilty plea to
the delivery of a controlled substance; Julia MIllard's 1980 guilty plea to
the delivery of a controlled substance; and Julia MIlard' s 1990 guilty plea
to the delivery of a controlled substance. The M|l ards argue that no basis
existed for adnmitting the prior convictions, and, further, admission of the
convi ctions was extrenely prejudicial because the prior convictions were for
crimes very sinmlar in nature to the nethanphetani ne charges.

The governnent responds that, despite the potential prejudice, the
introduction of the prior convictions was not error because the MIlards
"invited the error" by referring to their prior drug felonies in their
openi ng statenents. Under the "invited error doctrine," if a proponent
i ntroduces inadm ssabl e evidence, a court may pernit the opponent to rebut
the evidence by introducing sinmlarly inadm ssable evidence. See Ryan v.
Board of Police Commirs, 96 F.3d 1076, 1082 (8th Cir. 1996). A court may




apply the doctrine "to neutralize or cure any prejudice incurred fromthe
i ntroduction of the evidence." 1d.

Qur study of the opening statenents of all parties causes us to
conclude that the invited error doctrine does not apply. Inthegovernment'sopening
statement, the Assistant District Attorney stated:

Continuing on with the investigation, the Millards were then confronted that evening and asked
whether or not they would like to cooperate with the government in pursuing the investigation, and
you'l hear testimony that, in fact, the investigation did proceed and, in fact, Mr. Millard agreed or
named his source as a Douglas Jackson . . .

... Alsoin evidence would be thefact that both David and Julia Millard have twice, not once, but
twice been convicted of drug felony charges.

Although the MIllards' attorneys discussed the MIllards' prior
convictions in their opening argunents, they did so only after the
governnent had already nentioned the prior convictions in its opening
statemrent. The MIlards nmay have believed they had no choice but to comrent
on or explain away the prior convictions nentioned by the governnent. In
any event, the Mllards did not "invite the error," as the governnent was
the first party to discuss the inadm ssable prior convictions.

Furthernore, after examning the entire record, we find no permssible
basis for the introduction of the MIlards' prior convictions. Theconvictions
were not an eement in the offense charged and were thusirrelevant to theissuesontria. 1 n addi ti on, at
the tine the governnent adnitted the convictions, neither David nor Julia
had testified. Therefore, Federal Rule of Evidence 609(a)(1), which allows
the governnent to introduce evidence of prior convictions to inpeach a

defendant's testinobny, is not a possible ground for admission of the prior
convi cti ons.



In addition, the prior drug convictions are not relevant to any of the
admi ssi bl e purposes allowed under Federal Rule of Evidence 404(hb). Rul e
404(b) provides that evidence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in order to show that the
person acted in conformty with his character. It may, however, be
adm ssible for other purposes, such as denopnstrating proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or absence of
nm stake or accident. See Fed. R Evid. 404(b). The MIlards' prior
convictions appear to be relevant only to prove the MIllards had the
propensity to distribute drugs and are of crimnal character -- a use
specifically prohibited by Rule 404(b). See United States v. Garbett, 867
F.2d 1132, 1135 (8th Gr. 1989); United States v. Mjia-Uibe, 75 F.3d 395,
398 (8th Cir.), cert. denied, 117 S.C. 151 (1996); Fed. R Evid. 404(b).
The district court erred in adnmitting the MIlards' prior convictions.

B

The MIlards also contend that the district court erred in admtting
statenents the MIlards nmade in the course of plea discussions.

Evi dence of statenents made in the course of plea discussions with an
attorney for the governnment is not adm ssible against the defendant who
participated in the plea discussions. Fed. R Cim P. 11(e)(6)(D. Rule
11, by preventing the adm ssion of plea discussions, pronbtes active plea
negoti ati ons and encourages candid plea discussions between the parties.
See Rachlin v. United States, 723 F.2d 1373, 1376 (8th Cir. 1983).




Here, Agent Hein* testified regarding the plea discussions between
hi msel f, the MIlards, and Assistant United States Attorney Lester Paff.
Hein first testified about discussions that occurred shortly after
authorities had searched the MIlards' residence. Hein told David that if
t hey were convicted of nethanphetam ne distribution, they woul d both receive
automatic |life sentences because they each had two prior felony convictions.
Hein told David that the governnent would offer him a deal if he would
cooperate. Hein testified:

So | said to Dave that what we would be willing to offer hinself
a life charge, and we would give Julia a state charge, which
meant that Julia wouldn't take a life charge and that | was

concerned about who was going to be with the children, if down
the line they were to be arrested for dealing nethanphetam ne and
they both got convicted, they were automatically going to get a
life charge. Wat we were trying to offer themwas a way to not
have to do that, and he responded to ne on that.

Q Did he respond to that?
A. Yes, he did.
Q And what did he tell you?

“Although Fed. R. Crim. P. 11(e)(6)(D) refers to statements between the
defendant and an "attorney” for the government, we conclude the discussions between
the Millards and Agent Hein, although not a government attorney, fal under Rule
11(e)(6). Agent Hein represented to the Millards that he was working directly with
Assistant United States Attorney Lester Paff. Hein testified, "l told him [David] that
| wasinterested in his cooperation and that | had talked to Lester Paff prior to coming
out here and that if he was interested in cooperating with the government, that we
would offer him a particular deal." Furthermore, during the course of these
conversations, Hein telephoned Paff and discussed with Paff what deal they could offer
the Millards. See United States v. Grant, 622 F.2d 308, 313 (8th Cir. 1980).
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A. He told nme, "G ve ne the state charge. She can take the life
charge."

Next, Hein addressed Julia, and told her the governnent was interested
in her cooperation in exchange for a | esser sentence. Julia and David then
spoke to each other. Hein testified about this conversation

She said, "Wat do you think?" And he didn't say a whole |ot,
and he said he didn't want to take a life charge is what he said,
but he was interested in cooperating, but he wasn't going to take
alife charge, and he wanted to know what was the best that the
governnent would offer him and | said "I have no idea. I''m
going to have to talk to the Assistant United States Attorney."

The plea discussions continued with David the next day. Hein al so
testified about these discussions explaining that David continued to
cooperate with authorities:

The very next thing that he did was he cane into our office and
nmet with us, and we di scussed the cooperation, and M. Paff was
there for this particular discussion. W talked about what we
were willing to offer him and showed him what the guideline
ranges woul d be, what a conspiracy count would conme out to based
on a lot of different factors. One of the factors was the anount
of nethanphetam ne that he had sold, and | believe that we cane
to a 20-year figure, which could be cooperated down from that
point, and that Julia would still take a state charge, which
neans, state charge is probably, ny best guess would be around
ten years, but she may only have to serve about half of that.

Q And did, then, M. MIllard agree to nake sone phone calls for you?

A.  Yes, he did.



Hein's testinony then discussed the assistance David provided the
ongoi ng investigation. Hein testified that David MIlard eventual |y stopped
cooperating. In all, Hein's testinony concerning the plea discussions and
Davi d's cooperation spanned twel ve pages of trial transcript.

Courts have |ong recogni zed that plea bargaining is essential to the
functioning of the crimnal justice system See Santobello v. New York, 404
U S 257, 260 (1971); United States v. Penta, 898 F.2d 815, 816-17 (1st Cr.
1990); United States v. Brooks, 536 F.2d 1137, 1139 (6th Cr. 1976). W
agree with the Fifth Grcuit that:

If, as the Suprene Court said in Santobello, plea bargaining is
an essential conponent of justice and, properly administered, is
to be encouraged, it is immediately apparent that no defendant
or his counsel will pursue such an effort if the remarks uttered
during the course of it are to be adnitted in evidence as proof
of guilt. Moreover, it is inherently unfair for the governnent
to engage in such activity, only to use it as a weapon agai nst
t he def endant when negotiations fail.

United States v. Ross, 493 F.2d 771, 775 (5th Cr. 1974).

Once negotiations failed, the governnent used the plea discussions
against the MIlards. Rule 11(e)(6) specifically forbids this.

Similar to the prior conviction evidence, the government argues the introduction of the plea discussions was
not error because Julia Millard's counsel "invited the error" by discussing the plea discussions in his opening
statement. Again, the invited error doctrine does not apply. The Assistant United States Attorney stated in his
opening statement that David Millard, upon being asked by authorities if the Millards would like to cooperate,
named his source as Douglas Jackson. Any response by Julia Millard's
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counsel was prompted by the prosecution's initial statement. Her counsel did not "invite the
error." The district court erred in adnitting this evidence.

C.

Finally, the Millards argue that the district court erred in admitting evidence of drug trafficking activity
outside the scope of the alleged conspiracy. After reviewing the record, we find this argument without merit.

D.

Thus, we have concluded the district court erred in admitting evidence of the M | | ards' pri or
convi ctions and evidence of the plea bargaining discussions.

Asdiscussed above, the second limitetion on appellate authority under Rule 52(b) isthat the error be plain
or, equivalently, clear or obvious. See Olano, 507 U.S. at 734. Our discussions above make clear that the
evidentiary errors are clear under current law.

We now must address the third limitation--whether the plain forfeited error affected substantia rights. See
id. Asdated earlier, this"meansthat the error must have been prejudicial: It must have affected the outcome of the
district court proceeding.” 1d.

The evidence of the MIlards' prior convictions nmay have caused the
jury to infer that because the MIlards were involved in drug trafficking
in the past, they were involved in drug trafficking on this occasion. In
addition, the inproperly adnitted plea discussions could have caused the
jury to infer that the MIlards were guilty, as
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i nnocent parties probably do not imrediately discuss a plea and then
cooperate with authoriti es. Al so, David's request to Agent Hein that he
receive the state charge rather than Julia likely caused the jury to | ook
unfavorably upon David. 1In addition, the statement nay have caused the jury
to infer that both David and Julia were guilty since David was willing to
subj ect hinself and Julia to inprisonnent.

To determine if the inproperly admtted evidence affected the MI I ards'
substantial rights, we nust examne the entire record and consider the
evidentiary errors in conjunction with the other evidence presented agai nst
the M1 I ards. See Young, 470 U S. at 16; United States v. Quy, 456 F.2d

1157, 1164 (8th Gir. 1972); Mjia-Uibe, 75 F.3d at 399.

With respect to David Millard, Craig Simmons and Tim Krueger both testified that they obtained
methamphetamine directly from David Millard. Similarly, Doug Jackson testified that he delivered quantities of
methamphetamine directly to David Millard. Thetestimony of these witnesses, aswell asthat of Chad Bowans, is
substantial evidence of David Millard's direct participation in methamphetamine distribution. Under these
circumstances, we cannot conclude the errors affected David Millard's substantial rights--that they affected the
outcome of the district court proceedings. With David, our analysis stops at this point. The plain error in admitting
the evidence is not abasis for reversing his conviction.

However, the evidence of Julia's direct participation is far less than the evidence of David's participation.
There is no physical evidence linking Julia to nethanphetamn ne distribution.
The governnent discovered no nethanphetani ne when searching the MIIlards'
hone. The only pieces of physical evidence tying the Mllards to
net hanphet am ne distribution were the broken scales found in the attic. Tim
Krueger testified that he had given these scales to David to weigh
net hanphet amni ne.
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Krueger also testified that David told himthat Alan MIlard, his son, had
broken the scales because he was upset that David was dealing
net hanphet ami ne.

In addition, nearly all of the witness testinony directly inplicated
David, but not Julia, in distributing nethanphetam ne. Chad Bowanspaid Buddy Kreici
$1,800 for methamphetamine. Bowans testified that later that day he received a call from David Millard, whom he
had never dealt with before, regarding the amount of the payment. Bowans had never met David or Julia Millard.

Buddy Krejci tegtified that he delivered the $1,800 he collected from Bowans to David Millard in the
Millards' basement. David counted the money and became upset. The two then went upstairs, where Julia was
present, and David and Juliatalked about how to contact Bowansto find out where the rest of the money was located.
Buddy testified that Officer Hein and two other law enforcement officers discussed with Buddy the importance of
tying Juliainto the conspiracy.

Tim Krueger tegtified that he first started receiving methamphetamine from the Millardsin 1994. When
guestioned about a specific transaction, Krueger testified that David handed him the methamphetamine at the
Millards house and that Juliawitnessed the transaction. Krueger testified that he never received methamphetamine
from Julia, but that he did pay Juliathree or four times over the entire period he dealt with the Millards. When asked
if he talked with Julia about what the money was for, he said, "She knew what | owed and what | owed it for."
Krueger testified that she knew this because she would see David give him the methamphetamine. Krueger tetified
about arecorded conversation at the Millards home in which he and Julia discussed David's telephone call to Chad
Bowans concerning the underpayment. David, who was degping a the time, woke up and the three further discussed
thecal. At one point,
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Juliainterrupted David to correct him. Krueger'stestimony in all other respects centered on his methamphetamine
dealings with David.

Krueger testified that he started dealing methamphetamine because "Dave asked me to help him get rid of
some for him . . . and he knew | could get rid of abunch quick." At that point, David asked Krueger to go to the
basement and showed him approximately one pound of methamphetamine. Krueger testified that he sold the
methamphetamine primarily to Chad Bowans. He stated that Bowans and David would often disagree on the correct
weight of the methamphetamine. To clear up any discrepancies in weight, he borrowed Bowans's measuring scales
and gave the scales to David because "he needed something to weigh it up on." In ataped conversation between
Bowans and Krueger before Krueger was apprehended, Krueger repeatedly referred to David Millard when discussing
methamphetamine, but never referred to Julia. At one point he stated, "Wth Dave, it's all

about nmaki ng noney and staying out of prison." Krueger testified that he and
Davi d woul d exchange drugs and noney in the basenent of the house, where
Julia nornmally was not present. Furt her nor e, Krueger testified that he

delivered the $10,450 in marked bills to David. | ncooperatingwith officials, Krueger,
like Buddy, was instructed to try to gather information tying both David and Juliainto the drug conspiracy.

Craig Simmons testified that he began receiving methamphetamine from the Millards in 1994. He was
asked, "Were there times when you would receive methamphetamine from Julia Millard?'; and "[W]ould there be
timesthat you would give money to JuliaMillard?'; and "[W]as it clear to you that they were both working together
and selling methamphetamine?' He answered yes. Thereafter, like Krueger, Simmons discussed his
methamphetamine dealings as occurring with David.
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Simmons testified about arecorded phone call in which he and David discussed Simmons providing David
with an ounce of methamphetamine. Simmons testified that he subsequently delivered the methamphetamine to
David. After the transaction, Doug Jackson informed Simmons that David had been arrested and that David owed
Jackson money for drugs. Simmons further testified that he saw David cut up a pound of methamphetamine to put
inbaggies for distribution. He a so stated that Doug Jackson distributed a couple of pounds of methamphetamine
to David every seven to ten days.

Doug Jackson testified that he supplied David wi th nethanphetam ne,
that David was a regular custoner, and that David would pay him for the
net hanphet am ne. Jackson testified that he never dealt directly with Julia.

Finally, Agent Mark Hein was present at the MIlards' honme when agents
di scovered the $10,450 in marked bills. Hein testified that Julia showed him
where the noney was, but that she told him David had given her the noney.

As demonstrated above, the evidence against Julia Millard was substantially weaker than the evidence
againgt David. Julidsdirect participation in methamphetamine distribution is supported only by "yes' answers Craig
Simmons gavein response to leading questions. The remainder of Simmons's testimony dealt exclusively with David
Millard. Tim Krueger testified that he never obtained methamphetamine from Julia, but that he did deliver money
to her three or four times. Her knowledge of what the money was for and Julia's observations of David distributing
methamphetamine were the extent of Krueger's direct evidence againgt Julia Millard. Krueger described his
conversation with Julia concerning David's telephone conversation with Chad Bowans. However, the evidence was
clear that David called Bowans from a pay phone, where Juliawas not present. Most evidently,
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Julids discussion of the phone cal came from what she wastold, presumably by David. Furthermore, Krueger stated
that most of the time Julia was not in the basement when David and Krueger exchanged money and drugs.

Certainly, the evidence demonstrated that Julia had knowledge of David's drug activity, but the evidence as
to her actud participation was quite limited. While her conviction was of conspiracy to distribute methamphetamine,
rather than substantive acts, the issueis the relationship between the evidence admitted through plain error and the
evidenceasawhole. Considering the evidence described above, we conclude the plain error in admitting the earlier
convictions and the guilty plea conversations affected the outcome of JuliaMillard's trial.

Under Olano, having determined that the forfeited errors are plain and affect Julia's substantial rights, we
have the power to reverse, but are not required to do so. See Olano, 507 U.S. at 736. We should exercise that
discretion in those circumstances in which a miscarriage of justice would otherwise result. 1d. Theinquiry revolves
around whether the error "serioudly affect[s] the fairness, integrity or public reputation of judicial proceedings. Id.
The improperly admitted convictions and plea discussions were telling and damaging evidence pointing to Julia
Millard's guilt and should not have been considered for this purpose. In this case, with Julia's conviction leading to

a life sentence, we conclude the plain errors serioudy affected the fairness and integrity of her tria. W
therefore reverse Julia MIlard' s conviction and renmand for a new trial.

.
Next, the MIllards contend the district court erred in sentencing.

Because we have reversed Julia MIlard' s conviction, we address only David
Ml lard' s sentencing argunents.
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21 U.S.C. 8§ 841(b)(1) (A provides that "[i]f any person conmits a

violation of this subparagraph . . . after two or nore prior convictions for
a felony drug offense have becone final, such person shall be sentenced to
a mandatory termof life inprisonment without release . . . ." The district

court concluded that David MIlard had two prior drug felony convictions and
accordingly sentenced David MIllard to life inprisonnent.

David argues that, under United States v. Pazzanese, 982 F.2d 251 (8th
Gr. 1992), his 1980 conviction is not a prior felony drug offense. On April
22, 1980, David pled guilty in lowa District Court to sponsoring a gathering
with the know edge that a controll ed substance would be distributed, used,
or possessed at the gathering. |In Pazzanese, the district court inposed a
mandatory mininmum sentence because the defendant had a prior felony
conviction for crimnal facilitation. On appeal, we held that the crimna
facilitation charge was not a felony drug offense because the New York
crimnal facilitation charge was not linmted to the regulation of drugs and
required no specific intent to conmt a drug crine. See Pazzanese, 982 F.2d
at 253-54. David argues that the lowa statute he was convicted under did not
require the governnent to prove that he had the nental culpability to commt
t he underlyi ng substantive offense of distribution of a controlled substance.

The lowa statute under which David was convicted states:

It is unlawful for any person to sponsor, pronote, or aid, or
assist in the sponsoring or pronoting of a neeting, gathering or
assenblage with the knowedge or intent that a controlled
substance be there distributed, used or possessed, in violation
of this chapter.

| owa Code § 204.407 (1979).
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Thus, David pled guilty to sponsoring a gathering with the know edge
or intent that a controlled substance would be distributed. The statute
specifically requires that the act is committed with know edge or intent.
Because the lowa statute contains an el enent of nmental culpability directly
related to a drug crinme, we hold that this conviction is a prior felony under
21 U.S.C. 8§ 841(b)(1)(A). See United States v. Henderson-Durand, 985 F.2d
970, 975 n.8 (8th Gr. 1993). In addition, section 204.407 specifically
regul ates activities involving controlled substances, further distinguishing
this statute from the statute in Pazzanese, which did not specifically
prohibit or restrict drug activity. See Pazzanese, 982 F.2d at 254.

Next, David argues that both convictions were the result of one ongoing
conspiracy. Therefore, his 1990 conviction for delivery of cocaine should
nmerge with the present charge, fornming a single crimnal episode, and his
1990 conviction should not constitute a separate prior felony drug offense.
If two convictions result fromacts fornming a single crininal episode, they
shoul d be treated as a single conviction for sentencing enhancenent under
section 841(b)(1)(A). See United States v. Rice, 43 F.3d 601, 605-06 (11th
Cr. 1995).

Davi d bases his argunent on the fact that Doug Jackson was his source
of cocaine leading to his 1990 conviction and his source of nethanphetanine
| eading to his current conviction. David further argues that the people
involved in the 1990 cocaine distribution network were the sane people
i nvolved in the nethanphet am ne conspiracy.

There is no nerit in David's argunent. Davi d's cocai ne conviction
occurred in 1990. David's current conviction was based on acts occurring
from Decenber 1992 through March 1, 1995. |In addition, David served prison
tinme in between the 1990 conviction and the conduct |eading up to the current
conviction. Furthernore, the
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convictions involved the distribution of different substances, cocaine and
nmet hanphet am ne.  The district court did not err in finding that the 1990
conviction was a separate crimnal episode from the nethanphetanine
convi ction.

Finally, the MIlards argue that they received ineffective assistance
of counsel. Once again, because Julia Mllard's conviction has been
reversed, we address only David Mllard' s argunent. Cenerally, an
i neffective assistance of counsel claimis "not cogni zabl e on direct appeal."
United States v. Jennings, 12 F.3d 836, 840 (8th Cir. 1994). Instead, such
a claimis properly raised in a 28 US. C § 2255 action. See id. An
exception to this rule has been recognized where the district court has
devel oped a record on the issue. See id. Because the district court did not
develop a record as to ineffective assistance of counsel, we do not address
this claim

For the reasons stated above, we affirmDavid MIlard's conviction and
t he sentence inposed, and we reverse Julia MIllard's conviction and renmand
for a newtrial.

A true copy.
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