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McM LLI AN, Circuit Judge.

ASARCO, Inc. (ASARCO, a New Jersey corporation which owns and
operates a lead refinery in Omaha, Nebraska, appeals froma final order
entered in the United States District Court! for the District of Nebraska,
awarding litigation costs to citizen plaintiffs John Arnstrong and Heat her
Potter (plaintiffs) in their action agai nst ASARCO pursuant to the federal
Clean Water Act, 33 U S.C. 88 1251-1387. Arnstrong v. ASARCO, Inc.,
No. 8:Cv9400138 (D. Neb. July 30, 1996) (nodifying and adopting the report
and recommendation of the nmmgistrate judge,? id. (June 5, 1996)). For
reversal, ASARCO chal l enges the district court’'s designation of plaintiffs
as prevailing parties and argues that the district court abused its
discretion in awarding plaintiffs their litigation costs associated with
their notion for a prelimnary injunction and litigation costs related to
the consent decree between ASARCO and the United States Environnental
Protection Agency (EPA). Alternatively, ASARCO asserts that the district
court’s decision to award litigation costs should be reversed and the case

'The Honorable Thomas M. Shanahan, United States District Judge for the
District of Nebraska.

*The Honorable Thomas D. Thalkan, United States Magistrate Judge for the
District of Nebraska.
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remanded with directions to the district court to provide a better
explanation for the awmard. For the reasons discussed below, we affirmin
part, reverse in part, and remand the case to the district court for
further proceedings consistent with this opinion

Jurisdiction

Jurisdiction in the district court was proper based upon 33 U S.C
8 1365. Jurisdiction on appeal is proper based upon 28 U.S.C. § 1291. The
notice of appeal was tinely filed pursuant to Rule 4(a) of the Federal
Rul es of Appellate Procedure.

Backgr ound

ASARCO s |lead refinery (hereinafter “the facility”) is located on the
M ssouri River in downtown QOraha and has been in operation since the 1870s.
The facility historically di scharged wastewater containing | ead and ot her
pollutants directly into the river. In 1982, ASARCO filed with the
Nebraska Departnent of Environnental Quality (NDEQ an application for a
permt under the National Pollutant Di scharge Elimnation System ( NPDES)
as required by the dean Water Act. Meanwhile, the facility continued to
di scharge wastewater into the river.?

During the 1980s, NDEQ and ASARCO entered into two stipul ations which
provided that, while NDEQ was processing ASARCO s pernit application, NDEQ
woul d not pursue any enforcenent actions agai nst ASARCO so | ong as ASARCO
was conplying with NDEQ s request for nonitoring reports. On Decenber 29,
1989,

3According to plaintiffs, a study conducted in the 1980s concluded that, at a
single discharge point, the so-called Chicago Street sewer, ASARCO was discharging
882,400 gallons of water per day, resulting in several thousand pounds of lead and
other heavy metals and pollutants being discharged into the river annually. Brief for
Appelleesat 7.
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ASARCO tinely filed a report containing data that NDEQ had requested. No
further actions were taken by NDEQ for the next four years.

By 1993, over ten years after ASARCO filed its pernit application
the application was still pending with NDEQ |n August 1993, the EPA wote
a letter to NDEQ advising NDEQ that the EPA was considering taking
enf orcenent action.

In Cctober 1993, counsel for plaintiffs filed, under the Freedom of
Information Act, a request for information regarding the facility from NDEQ
and the EPA. On January 13, 1994, plaintiffs provided ASARCO with a 60-day
notice of their intent to sue, a prerequisite to filing a citizen suit
under the Clean Water Act, 33 U. S.C. 8§ 1365.

On January 28, 1994, NDEQ issued a notice allowi ng public coment on
ASARCO s NPDES pernit application. On March 8, 1994, NDEQ held a public
hearing on the pending permt application.* On June 6, 1994, NDEQ i ssued
a NPDES permt which established linmtations on the levels of pollutants
ASARCO was permitted to discharge into the river.

Meanwhil e, on March 15, 1994, plaintiffs filed the present citizen
suit under the Clean Water Act in federal district court. On March 31
1994, the EPA filed a simlar suit against ASARCO alleging virtually the
sanme violations as those alleged by plaintiffs. The two |awsuits were
consol i dat ed.

ASARCO and the EPA began negotiations for a settlenent. On Septenber
21, 1994, ASARCO and the EPA represented to the district court that they
had tentatively agreed upon a proposed consent decree and asked for a stay
of all discovery.

“By thistime, the permit status of the ASARCO facility apparently had generated
significant public interest and media attention, and the public hearing was well-
attended.
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According to plaintiffs, they (plaintiffs) "continued to urge the United
States not to proceed with the proposed settlenment until nore di scovery had
been conducted.” Brief for Appellees at 13. The nmmgi strate judge stayed
sone discovery, but specifically allowed the deposition of one ASARCO
witness and ordered the conpletion of witten discovery. Thereafter, the
consent decree was not |odged with the district court.

I n Decenber of 1994, ASARCO responded to one of plaintiffs' discovery
requests by disclosing nonitoring reports for the tinme period since 1989
(when ASARCO had last subnitted nonitoring reports to NDEQ. The newly
di scl osed reports revealed, anong other things, that the volunme of
wast ewater and the ampunt of |ead being discharged had increased
significantly.®> After receiving the new nonitoring reports, plaintiffs,
on January 11, 1995, noved for a prelimnary injunction enjoining ASARCO s
operation of the facility. On the sane date, the nagi strate judge granted
plaintiffs' request to lift the partial stay of discovery. The nmgistrate
judge al so set the case for trial in Cctober of 1995.

On June 28, 1995, one day before the prelimnary injunction hearing
was schedul ed to begin, the EPA | odged a proposed consent decree with the
district court and provided notice for public conment. In addition to
requiring ASARCO to pay a $3.25 nmillion fine, this new proposed consent
decree contai ned provisions for interimtreatnent and required ASARCO to
pay $1 nillion for Supplenental Environnental Projects, neither of which
had been terns of the consent decree that the EPA and ASARCO negotiated in
Sept enber 1994 but never | odged with the district court.

The hearing on plaintiffs' notion for a prelimnary injunction
occurred on June 29 and 30, 1995. ASARCO produced evi dence to show t hat
new y-instal |l ed wast ewat er

*According to plaintiffs, the amount of wastewater discharge from the facility had
increased to approximately 1.2 to 1.8 million gallons per day in 1994, including
approximately 11 kilograms of lead per day in 1994. Brief for Appelleesat 13.
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treat nent equi pnent had significantly reduced the amount of toxic netals

being discharged into the river. That treatnent equipnent becane
operational after plaintiffs filed their notion for a prelimnary
i njunction. Al though ASARCO conceded it was still violating applicable

effluent limtations, it argued that plaintiffs coul d not show irreparable
harm The mmgi strate judge took the notion for a prelininary injunction
under advi sement.

The period for public comrent on the proposed consent decree expired
on August 13, 1995. On COctober 3, 1995, the EPA noved for the district
court to enter the consent decree as a final judgnent, and ASARCO joi ned
in that notion. Plaintiffs opposed the notion on the ground that the
consent decree did not go far enough to address ASARCO s violations.
Fol |l owi ng a hearing on Decenber 22, 1995, the district court granted the
EPA' s notion and entered the consent decree as a final judgnment concerning
all issues except the remaining attorney fees issue under 33 U S. C
8 1365(d). Arnmstrong v. ASARCO, Inc., slip op. at 11 (Jan. 5, 1996)
(district court order). The district court found the consent decree to be
“fair, reasonable and adequate in light of the purposes of the C ean Water
Act.” |d. at 10-11. The district court never ruled on the notion for a
prelimnary injunction because, the district court explained, it "ha[d]
taken the notion for a prelinnary injunction under advisenent, pending
[its] decision on the notion for entry of the Consent Decree." |[d. at 4.

Pursuant to 33 U.S.C. § 1365(d),® plaintiffs applied for litigation
costs (including attorney fees) totaling $879,579.81.7” The matter was
initially subnmitted to the

®Section 1365(d) provides in pertinent part: "The court . . . may award costs of
litigation (including reasonable attorney and expert witness fees) to any prevailing or
substantially prevailing party, whenever the court determines such award is
appropriate. 33 U.S.C. § 1365(d).

"According to ASARCO, plaintiffs origina request included approximately
$206,051.50 for work on the motion for a preliminary injunction and approximately
$304,861.00 for work related to the consent decree. Brief for Appelant at 9.
However, because the district court did not award all of the costs requested and some
work was spent on both activities, the amounts awarded for each of these two activities
cannot be precisaly quantified at thistime. Seeid. at 9 & n.4.
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magi strate judge, who concl uded, anong other things:

ASARCO can hardly consider itself vindicated after the entry of
the consent decree (Filing No. 262) on January 5, 1996. That
consent decree required ASARCO to pay a $3.25 million civil
penalty, to conply with nonitoring requirenents, to establish
an interim treatnent system and to pay $1 nillion in
envi ronnent al enhancenent projects. Considering the origina
obj ective of the citizen plaintiffs in bringing suit against
ASARCO, and weighing the relief ultimtely obtained, the court
finds that the citizen plaintiffs are prevailing parties within
the neaning of 33 U.S.C. § 1365(d) and an award of attorney’s
fees would be appropriate. VWhether or not the citizen
plaintiffs desired for stiffer penalties to be |evied agai nst
ASARCO or for nore stringent protection agai nst future danage
to the environnent, they received essentially what was sought
in the conplaint -- a cessation of pollution by, and a
substantial civil fine levied agai nst, the defendant.

Slip op. at 8 (June 5, 1996) (mmgistrate judge's report and
reconmendat i on). The mmgi strate judge rejected ASARCO s argumnent that
plaintiffs should be treated as having achieved only Iinmted success. The
magi strate judge concluded “the citizen plaintiffs have acconplished
virtually everything they set out to do. Accordingly, on the issue of
success on the nerits, the court finds that the fees of the attorneys

shoul d not be reduced for lack of success.” 1d. at 9. The nmgistrate
judge then proceeded to consider each item requested by plaintiffs,
reduci ng sone as exceeding a reasonable anount. 1d. at 10-23, 24-27. The

magi strate judge also rejected plaintiffs’ request for a |odestar
enhancenent, id. at 24, and recommended a total award of $778, 364.94, id.
at 28.



Both ASARCO and plaintiffs filed objections to the nmagistrate judge's
report and recommendation.® Upon de novo review, the district court held:

the citizen-plaintiffs are prevailing parties and are entitled
to attorneys' fees and expenses pursuant to 33 U S C

8§ 1365(d). In addition, the court does not agree w th ASARCO
that the citizen-plaintiffs should be denied fees and expenses
for the variety of efforts characterized by ASARCO as
unnecessary or unsuccessful

Slip op. at 4 (July 30, 1996) (citing Atlantic States Legal Found.., |nc.
v. Eastman Kodak Co., 933 F.2d 124, 128 (2d Cr. 1991) (Atlantic States v.
Kodak)). The district court overrul ed ASARCO s objections to the report
and recommendation, granted partial relief on plaintiffs' objections, and
awarded the anount cal cul ated by the magistrate judge plus an additiona
$12,130.94.° 1d. at 9. ASARCO appeal ed.

Di scussi on

The O ean Water Act provides that the district court, “in issuing any
final order in any action brought pursuant to [the O ean Water Act], nay
award costs of litigation (including reasonable attorney and expert w tness
fees) to any prevailing or substantially prevailing party, whenever the
court determ nes such award is appropriate.” 33 U S.C. § 1365(d). As
st ated above, the nmgistrate judge held, and the district court agreed,
that plaintiffs are prevailing parties in the present case. To the
contrary, however, ASARCO characteri zes plaintiffs' efforts as
“superfluous,”

8At ASARCO srequest, the district court construed the magistrate judge's report
as areport and recommendation under 28 U.S.C. § 636(b)(1)(B), (C). Armstrong v.
ASARCO, Inc., dlip op. at 2 (July 30, 1996).

*The digtrict court dso gave one of the law firms for plaintiffs an opportunity to
submit a supplementa brief with additional documentation of their expenses. Id. at 9.
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“duplicative,” “wasteful,” “unnecessary,” and “unsuccessful.” ASARCO
maintains that plaintiffs, in fact, subverted the goals of the Cean Water
Act when they disagreed with, and pursued goals contrary to, the EPA' s
position. Consequently, ASARCO argues, plaintiffs nmust now bear the risk
of having essentially failed in light of the EPA's success.

“[We review de novo the legal question of whether a litigant is a
prevailing party.” Jenkins v. State of Mssouri, 127 F.3d 709, 713 (8"
Cir. 1997). In our opinion, plaintiffs played the roles of catal yst and
private attorney general, just as Congress envisioned, thereby successfully
contributing to ASARCO s renedi ation efforts and eventual settlenent with
the EPA. Wen a polluter settles with governnent authorities follow ng the
commencenent of a citizen suit, it is permssible to infer that the citizen
suit notivated the settlenent, thereby nmaking the plaintiff a prevailing
party. See Atlantic States v. Kodak, 933 F.2d at 128. Thus, we reject
ASARCO s characterization of plaintiffs’ efforts as essentially
unsuccessful and instead agree with the district court’s concl usion that
plaintiffs are prevailing parties in the present case.

ASARCO now argues on appeal that, because plaintiffs achieved at best
only limted success, the award should be reduced on the ground that it is
not reasonably related to the results obtained, taking into consideration
the scope of the litigation as a whole, the magnitude of plaintiffs'
demands in the litigation, and the issues upon which plaintiffs succeeded
versus those upon which plaintiffs failed, for which costs should be
excluded. Brief for Appellant at 15-17 (citing, anbng other cases, Hensley
v. Eckerhart, 461 U S. 424, 435 (1983) (“A reduced fee award is appropriate
if the relief, however significant, is |limted in conparison to the scope
of the litigation as a whole.”)); see also Jenkins v. State of M ssouri
127 F.3d at 716 (“If the plaintiff's success is limted, he is entitled
only to an anmount of fees that is reasonable in relation to the results
obtained.”). Specifically, ASARCO argues that plaintiffs should be denied
their litigation costs related to two separate matters: plaintiffs’ notion
for a prelimnary injunction and the consent decree between ASARCO and the
EPA.




In challenging the award of litigation costs associated wth
plaintiffs’ nmotion for a prelimnary injunction, ASARCO enphasi zes that
injunctive relief was never actually granted by the district court
following the evidentiary hearing. Therefore, ASARCO argues, the notion

was unsuccessful. ASARCO contends that plaintiffs were unable to obtain
injunctive relief because they could not denpnstrate that the facility's
di scharges threatened irreparable harm to the environnent. Brief for

Appel lant at 18 (citing Dataphase Systens, Inc. v. C L. Systens, Inc., 640
F.2d 109 (8th Cir. 1981) (en banc)). ASARCO further nmintains that the
time and effort spent by plaintiffs on their notion for a prelimnary
injunction “did not contribute to any overall success they nay have
obtained.” 1d.

In challenging the district court’s award of plaintiffs' litigation
costs associated with the consent decree, ASARCO cl ai ns that the EPA nade
many attenpts to involve plaintiffs' attorneys in the settlenent process
but plaintiffs elected not to participate. ASARCO suggests that plaintiffs
wer e opposed to any settlenent whatsoever. ASARCO conpares this case to
United States v. Hooker Chenicals & Plastics Corp., 591 F. Supp. 966, 968
(WD.N Y. 1984), in which the district court denied the plaintiff-
intervenors' request for attorney fees despite their claim that their
opposition to a settlenent agreenment between the governnent and the
def endant effected beneficial nodifications of the agreenment. ASARCO al so
relies on Association for Retarded Gtizens v. Schafer, 83 F.3d 1008, 1012
(8th CGr. 1996), in which this court adnonished that "[a] prevailing party
who aggressively seeks a greater victory and fails is entitled to a
proportionally lesser fee award." Finally, citing the district court’s
observation in this case that the consent decree was "fair, reasonable, and
adequate in light of the purposes of the Clean Water Act," slip op. at 10-
11 (Jan. 5, 1996), ASARCO concludes that plaintiffs' efforts in opposing
the consent decree had no direct or indirect inpact whatsoever on the
outcone of this litigation and cannot be deened reasonabl e or necessary.

Section 1365(d) leaves the award of litigation costs to the district
court’s sound
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di scretion, which the district court has a duty to exercise upon a proper
notion. Jones v. Gty of St. Clair, 804 F.2d 478, 481-82 (8th Cr. 1986)
(holding that, upon a proper notion for costs and fees under 33 U S.C
8 1365(d), the trial court has a duty to exercise that discretion and
remandi ng the case to the district court with directions to consider and
exerci se such discretion). |In the present case, the district court did
consider and exercise its discretion to award litigation costs. W wll
not reverse absent a finding of an abuse of discretion. Jenkins v. State
of M ssouri, 127 F.3d at 713-14 (abuse of discretion standard governs
review of fee awards, while prevailing party status is reviewed de novo).

Contrary to ASARCO s argunent, plaintiffs' effort to obtain a
prelimnary injunction was not a failure sinply because the district court
never actually ruled on the notion. ASARCO s wastewater treatnent neasures
becane operational after plaintiffs filed their notion for a prelinmnary
i njunction, but before the hearing on the notion took place. It therefore
appears that the very threat of a possible court-inposed injunction
shutting down the facility -- and the perceived need to undernine
plaintiffs' irreparable harmargunent -- notivated ASARCO to i npl enent and
maintain interimtreatnent neasures to reduce effluent levels prior to the
hearing date. A so, as the district court noted, “the citizen-plaintiffs
were not ‘unsuccessful’ in obtaining a prelimnary injunction inasnmuch as
the requested prelimnary injunctive relief was eventually rendered noot
by the Consent Decree in the action.” Slip op. at 4 (July 30, 1996). The
June 1995 consent decree -- which inposed greater sanctions on ASARCO t han
the original Septenber 1994 consent decree that was never |odged with the

district court -- was not proposed by ASARCO and the EPA until after the
motion for a prelimnary injunction had been filed and the hearing was
about to take place. The hearing on the nmotion for a prelinnary

injunction created a judicial record of ASARCO s history of non-conpliance
and presumably also assisted the district court’s evaluation of the

pr oposed consent decree. In sum we find substantial support for the
conclusion that plaintiffs’ notion for a prelimnary injunction was
successful in many ways, up until the point at which the hearing was

conpl eted. Accordingly, we hold that the district court
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did not abuse its discretion in awarding plaintiffs litigation costs for
work related to the notion for a prelimnary injunction through conpletion
of the hearing, and the award of such costs is affirned.

Any litigation costs incurred in relation to the notion for a
prelimnary injunction after the hearing was conpl et ed, however, coul d not
have been reasonably related to the results obtained. Therefore, to the
extent that any litigation costs were awarded for work perfornmed after June
30, 1995, in relation to the nmotion for a prelimnary injunction, we
reverse. See Hensley v. Eckerhart, 461 U S. at 440 (a reduced fee award
is appropriate if the relief is limted conpared with scope of the
litigation as a whole); Jenkins v. State of Mssouri, 127 F.3d at 716 (a
plaintiff is entitled to only the anmbunt of fees that is reasonable in
relation to the results obtained).

As for plaintiffs’ litigation costs related to the consent decree,
we agree with the magi strate judge that

when this suit was originally brought the United States was not

diligently prosecuting the case. It was only after the citizen
plaintiffs filed suit agai nst ASARCO t hat the governnent filed
suit. . . . [T]he success of this case and the entry of the

consent decree between ASARCO and the United States was | argely
due to the efforts of the citizen plaintiffs.

Slip op. at 9 (June 5, 1996). The facts suggest that plaintiffs' early
efforts did beneficially contribute directly and indirectly to the process
from which the June 1995 consent decree evolved. Due in part to the
plaintiffs' efforts, the June 1995 consent decree inposed greater sanctions
upon ASARCO than the Septenber 1994 consent decree that was negotiated by
t he EPA and ASARCO but never |odged with the district court. W therefore
affirmthe award of litigation costs for plaintiffs' efforts related to the
consent decree, to the extent that such costs were incurred on or before
June 28, 1995.
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After the June 1995 consent decree was |odged with the district
court, however, plaintiffs actively but unsuccessfully opposed the entry
of the consent decree. The district court entered the June 1995 consent
decree as a final judgnent — without nodification — upon finding it was
“fair, reasonable and adequate in light of the purposes of the C ean Water
Act.” Slip op. at 10-11 (Jan. 5, 1996). W therefore hold that the
district court abused its discretion insofar as it awarded plaintiffs their
litigation costs for work in opposition to the entry of the June 1995
consent decree because such work was not reasonably related to the results
obtained. See Hensley v. Eckerhart, 461 U. S. at 440; Jenkins v. State of
M ssouri, 127 F.3d at 716. Accordingly, the award of litigation costs for
work related to the consent decree is reversed to the extent that such
costs were incurred by plaintiff after June 28, 1995.

Finally, ASARCO argues that the district court’s order awarding
litigation costs should be reversed and the case remanded because the
district court failed to explain its decision adequately. 1In support of
this contention, ASARCO relies upon the follow ng statenent by the Suprene
Court:

[Tl he district court has discretion in deternining the anount
of a fee award. This is appropriate in view of the district
court’s superior understanding of the litigation and the
desirability of avoiding frequent appellate review of what
essentially are factual nmatters. It remnins inportant,
however, for the district court to provide a concise but clear
explanation of its reasons for the fee award. Wien an
adjustment is requested on the basis of either the exceptional
or limted nature of the relief obtained by the plaintiff, the
district court should make clear that it has considered the
rel ati onship between the anmpbunt of the fee awarded and the
resul ts obtained.

Hensl ey v. Eckerhart, 461 U S. at 437 (enphasis added).
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To the extent ASARCO s argunent on this point is not rendered noot
by our disposition, it is without nerit. It cannot seriously be disputed
that the nmagistrate judge provided a clear and conci se explanation of his
reasons for the conpensation he recormended. In a nutshell, the magistrate
judge concluded that plaintiffs are prevailing parties in this litigation
as a whol e because of their inpact as a catalyst and their success in
achi eving essentially what they had sought to acconplish. Slip op. at 5-9
(June 5, 1996). In addition, the nmagistrate judge undertook and set forth
a detailed analysis of plaintiffs’ fee request and each of ASARCO s
obj ections thereto. 1d. at 9-27.

In its own concise order, the district court, upon de novo review,
expressly accepted the magi strate judge's report and recommendation with
nodi fications as specifically set forth in the district court’s order.
Slip op. at 8 (July 30, 1996). Moreover, upon consideration of ASARCO s
objections to the nmmgistrate judge's report and reconmendation, the
district court stated “the court does not agree with ASARCO that the
citizen-plaintiffs should be denied fees and expenses for the variety of
efforts characterized by ASARCO as unnecessary or unsuccessful.” 1d. at
4, The district court then concluded: “Magistrate Judge Thal kan's
recommended reductions in requested attorneys’ fees (filing no. 288 at 11,
15-19, 20-21) are reasonable and will be adopted by the court because the
record does not warrant further reductions.” 1d. W believe that the
district court did nake clear that it considered the rel ationshi p between
t he amobunt of the fee awarded and the results obtained. Therefore, ASARCO
is not entitled to any relief on appeal for inadequacy of the district
court’s explanation.

Concl usi on

For the reasons set forth above, the district court’s award of
plaintiff's litigation costs pursuant to 33 U . S.C. § 1365(d) is affirned
except that we reverse the award of any litigation costs incurred after
June 30, 1995, in connection with the notion for a prelinminary injunction
and we reverse the award of any litigation costs incurred after
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June 28, 1995, in connection with the consent decree. The case is renanded
for further proceedings consistent with this opinion.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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