United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No. 97-1783

Uni on Pacific Railroad Conpany;

M ssouri Pacific Railroad Conpany;

Uni on Pacific Corporation; Mssouri-
Kansas- Texas System Pension Pl an For
Non- Agr eenent Enpl oyees, by Ursul a

Fai rbai rn, Barbara Schaefer, and Janes
Young, in their capacity as the pension
comm ttee, *

Appel | ant s,

V.

* ok % X F

Appeal and
fromthe
Bryan L. Beckham Gary K. Bradshaw,
United States District Court
Wi lliam E Dxon;, Mke L. Eudy;
for the District of Nebraska.
Mar shall W Hales; Billy Joe Harnon;

Janes M Hentschel: Carl W Hol em
Janes D. MIller; Cecil Rhodes, Jr.: Paul
J. Richter; Daniel AL Wtte, *

Appel | ees,

* ok F

*

Watt Conpany, The; Towers Perrin,
*

I nterested Parti es, *

*

*

Pensi on Pl an For Sal ari ed Enpl oyees of
Uni on Pacific Corporation and *

* ok % kK ok ok

Cr oss- Appeal

*



Affiliates, *
Def endant
Secretary of Labor,

Am cus Curi ae,

* ok % kK ok ok

Bryan L. Beckham Gary K. Bradshaw,
WIlliamE. D xon; Mke L. Eudy;

Marshall W Hales; Billy Joe Harnon;
Janes M Hentschel; Carl W Hol em

Janes D. Mller; Cecil Rhodes, Jr.; Paul
J. Richter; Daniel AL Wtte, *

*

Appel | ees, *

*
Uni on Pacific Corporation; Mssouri-
Kansas- Texas System Pension Pl an For
Non- Agr eenent Enpl oyees; Pension
Committee of the MKT Pl an; Naned
Fi duci ary-Pl an Adm nistration of the UP
Plan (The "UP Pl an Adm nistrator"),

*

Appel | ant s.

No. 97-1791

Uni on Pacific Railroad Conpany;

M ssouri Pacific Railroad Conpany;

Uni on Pacific Corporation; Mssouri-
Kansas- Texas System Pension Pl an For
Non- Agr eenent Enpl oyees, by Ursul a

Fai rbai rn, Barbara Schaefer, and Janes

* ok % X F

* ok %k kX F

* ok %k X X F



Young, in their capacity as the pension
comm ttee, *

Appel | ees,

* ok % X F

V.
Bryan L. Beckham Gary K. Bradshaw,
William E Dxon; Mke L. Eudy;
Mar shall W Hales; Billy Joe Harnon;
Janes M Hentschel; Carl W Holem

Janes D. MIller; Cecil Rhodes, Jr.: Paul
J. Richter; Daniel AL Wtte, *

* ok

Appel | ant s,

*

Watt Conpany, The; Towers Perrin,
*

I nterested Parti es, *
*

Pensi on Pl an For Sal ari ed Enpl oyees of
Uni on Pacific Corporation and *
Aifiliates, for Salaried Enpl oyees of

Uni on Pacific Corporation and Affili ates,

Def endant ,

Secretary of Labor,

* ok %k kK ok ok

Am cus Curi ae,

Bryan L. Beckham Gary K. Bradshaw,
WIlliamE. D xon; Mke L. Eudy;
Marshall W Hales; Billy Joe Harnon;
Janmes M Hentschel; Carl W Holem

* ok % *



Janes D. MIller; Cecil Rhodes, Jr.: Paul *
J. Richter; Daniel AL Wtte, *

*

Appel | ant s, *

*
Uni on Pacific Corporation; Mssouri-
Kansas- Texas System Pension Pl an For
Non- Agr eenent Enpl oyees; Pension
Committee of the MKT Pl an; Naned
Fi duci ary-Pl an Adm nistration of the UP
Plan (The "UP Pl an Adm nistrator"),

*

* ok %k Kk X F

Appel | ees.

Subm tted: Decenber 8, 1997
Filed: February 26, 1998
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MAG LL, Circuit Judge.

Enpl oyers and their enployees have brought this
i nterlocutory appeal and cross-appeal of the district
court's grant of partial summary judgnent on clainms and
cross-clains for declaratory relief regarding the
enpl oyers' interpretations of their ERI SA pension plans.
The district court held that the enployees' cross-claim
challenges, filed in 1994, to the enployers' 1988
interpretations of their plans were tine-barred, but that
the cross-claimchallenge to a 1992 anendnent to one of
the enployer's plans, which relied on the 1988
interpretation of its plan, was not tine-barred. Because
we find that all of the cross-clains in this nmatter are
time-barred, we affirmin part and reverse in part.



Prior to 1988, the M ssouri-Kansas-Texas Railroad
Conpany (MKT) maintained a pension plan (the MT Pl an)
for its enployees. The MKT Plan provided for the paynent
of benefits to eligible MKT enpl oyees in accordance with
the anmount of "Credited Service" they accrued while
enpl oyed by MKT. Under the MKT Plan, an eligible
enpl oyee accrued "Credited Service" in accordance wth
the nunber of hours that the enployee worked with MT
during a plan year.

In 1986, the Mssouri Pacific Railroad Conpany
(MPRR), a subsidiary of Union Pacific Conpany (UP),
negotiated to acquire substantially all shares of stock
I n MKT. The Interstate Comerce Conmi ssion (I1CC
approved the acquisition in May 1988, and on August 12,
1988, MPRR acquired substantially all shares of stock in
MKT and assuned direct control over MKT's assets. Prior
to the acquisition, UP maintained a pension plan (the UP
Plan) for its enployees which, Ilike the MT Plan,
provided for the paynent of benefits to eligible
enpl oyees in accordance with the anount of "Credited
Service" they accrued while enployed by UP. Under the UP
Pl an, an enployee accrued "Credited Service" in
accordance with the nunmber of hours that the enpl oyee
worked with UP during a plan year.

After the I CC approved the acquisition, but before
MPRR s direct control, MT and UP provided the MT
enpl oyees with the option either to accept a voluntary
severance package from MKT and term nate their enpl oynent
prior to the acquisition date or to becone enpl oyed, as
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of the acquisition date, by UP. UP explained in explicit
terms to the MKT enployees that if they opted to becone
UP enployees, then they would cease to accunulate
"Credited Service" wunder the MT Plan as of the
acqui sition date. UP al so clearly explained that once
t he MKT enpl oyees commenced working for UP, they would
begi n accunul ating "Credited Service" under the UP Pl an
but woul d not receive any "Credited Service" under the UP
Plan for their pre-acquisition MT service.



To specifically denonstrate the effects of the
acqui sition on the MKT enpl oyees' pension benefits under
the MKT Plan and the UP Plan, UP distributed "fact
sheets" to the MKT enpl oyees and hel d three open neetings
where the enpl oyees were permtted to ask questions about
the effect of the acquisition on the various plan
benefits. Each fact sheet asserted that prior MT
service would not be used to determne a fornmer MT
enpl oyee's accrual of "Credited Service" under the UP
Plan. In addition, each fact sheet provided an exanple
illustrating that post-acquisition UP service would not
be used to determ ne an enpl oyee's accrual of "Credited
Service" under the MKT Pl an.

Rat her than accepting the severance offer, several
former MKT enpl oyees, including Bryan L. Beckham Gary K
Bradshaw, WIlliam E. Di xon, Mke L. Eudy, Mrshall W
Hales, Billy Joe Harnon, Janmes M Hentschel, Carl W
Holem Janmes D. Mller, Cecil Rhodes, Jr., Paul J.
Ri chter, and Dani el A. Wtte (collectively, t he
claimants), ceased enploynent with MT and accepted
enpl oynent with UP. The claimants concede that they
received the UP fact sheets and that, as of August 1988,
they were aware that "after the UP/MKT nerger, [they]
woul d cease earning Credited Service under the MKT Pl an,
and that [they] would not receive Credited Service under
the UP Plan for [their] MT enploynent." Wtte Aff. | 3,
reprinted in Il J.A at 849-50.

On Septenber 24, 1992, the UP Plan was anended to
offer a voluntary early retirenent incentive program
(VERIP) to UP enployees who had acquired at |east four
years of continuous "Credited Service" with UP as of
Decenber 31, 1992. Consistent with its benefits accrual
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policy adopted and explained to the claimants in 1988, UP
refused to consider fornmer MKT enpl oyees' pre-acquisition
service with MKT when determning their eligibility for
the VERIP. The VERI P expired in Decenber 1992.

In 1993, the claimants sought | egal advice concerning
UP's refusal to count pre-acquisition MT service as
"Credited Service" under the UP Pl an and post-acquisition
UP service as "Credited Service" under the MT Pl an.
Prior to this tinme, the claimnts



assuned either that UP's determ nations concerning
"Credited Service" were proper interpretations of the
plans or that UP intended to change the plans to bring

about this result. Seeid. T 4, reprintedin Il J.A at
850. In March 1994, however, the claimants wote a
letter to UP threatening Ilitigation concerning the

refusal to consider post-acquisition UP service when
cal cul ating benefits under the MKT Plan. UP referred the
letter to the Pension Commttee of the MKT Plan (MKT Pl an
Committee), which deened the claimants' letter to be a
request for benefits. On March 31, 1994, the MKT Pl an
Comm ttee denied the claimants' request for benefits,
asserting that UP service did not count as "Credited
Service" under the MKT Pl an.

On April 1, 1994, UP, Union Pacific Railroad Conpany,
MPRR, and the MKT Plan filed a class action conplaint for
decl aratory judgnent under the Enpl oyee Retirenent |ncone
Security Act of 1974 (ERISA), 29 U S.C. 88 1001-1461,
agai nst the claimnts. In their conplaint, plaintiffs
sought a determ nation that their construction of the MT
Plan and their refusal to count post-acquisition UP
enpl oynent as "Credited Service" under the MKT Pl an was
nei t her arbitrary, capri ci ous, nor an abuse of
di scretion. The clainmants counterclained pursuant to 29
USC 8§ 1132(a)(1)(B) and (3), namng UP, the MKT Pl an,
the MKT Plan Conmttee, the UP Plan, and the UP Pl an
Adm ni strator as counterclaim defendants (collectively,
the UP Parties). In their counterclaim the claimnts
sought renedi es under ERISA relating to the UP Parties'
construction and inplenentation of the UP Plan, the MT
Plan, and the VERIP. After anmending their counterclaim
the claimants all eged four causes of action (counts |-1V)
against the UP Parties relating to their refusal to count
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post-acqui sition UP service as "Credited Service" under
t he MKT Plan, one cause of action (count V) against the
UP Parties relating to their refusal to count pre-
acquisition MKT service as "Credited Service" under the
UP Pl an, and one cause of action (count VI) against the
UP Parties relating to their refusal to count pre-
acqui sition MT service
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as "Credited Service" when determning eligibility for
the VERIP.?!

The UP Parties noved to dismss or stay the
countercl ains because the claimants had failed to exhaust
avail able adm nistrative renedi es under the UP Plan and
the MKT Plan. The UP Parties argued that the clai mants
never appealed the MT Plan Conmittee's denial of
benefits and that the claimnts never attenpted to seek
benefits under the UP Plan or the VERI P before filing
their counterclaim The claimants contended that
exhaustion of admnistrative renedies would be futile and
| nappropriate because their clains were asserted as
conpul sory counterclains to the UP Parties' Conplaint.
The district court agreed that requiring the claimants to
exhaust their admnistrative renedies was futile because
"[t]here is no indication that the position taken by the
[UP Parties] since 1988 and in their conplaint would be
subject to change if the [claimants] initiated or
participated in an optional adm nistrative review
process.” Mem and Order at 5 (D. Neb. June 2, 1995),
reprinted in Appellants’ Add. at 5.

The UP Parties subsequently filed a notion for
summary j udgnent on the grounds that the claimants fail ed
to state clains upon which relief could be granted and,
alternatively, that their clains were tine-barred. The
district court dism ssed counterclaim counts Il and V
(breach of fiduciary duty clains) for failure to state a

'The amended counterclaim also included a seventh count relating to UP's
aleged falure to comply with various ERISA disclosure requirements. However, that
count was not certified as a class claim and was not a subject of the underlying motions
for summary judgment and, thus, is not before this Court on appeal.
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claim The district court also dism ssed counterclaim
counts |, Ill, IV, and V as tine-barred by the applicable
Nebraska statute of |imtations. The district court

refused, however, to dismss counterclaim count VI

(relating to the VERI P).

The UP Parties, after conducting a sua sponte
adm ni strative appeal of the
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claimants' clains,? also subnmitted a notion for summary
judgnent on the nerits, arguing that the district court
must review the UP Parties' "Credited Service"
I nterpretation under an abuse of discretion standard.
The district court denied the notion, reasoning that
def erenti al review was inappropriate here, wher e
exhausti on was not required.

The district court, in accordance with 28 U S.C. 8§
1292(b), certified each of its orders for appeal. The UP
Parties appeal the district court's refusal to dismss
counterclaim count VI, the district court's refusal to
require the claimants to exhaust their admnistrative
renmedies, and the district court's refusal to review
their final adm nistrative decision under a deferenti al
st andar d. The claimants appeal the district court's
di sm ssal of counterclaim counts I, I1Il, 1V, and V as
time-barred. 3

W review the district court's grant of sumary
j udgnent de novo, applying the sanme standards as the
district court. See Mayard v. Hopwood, 105 F.3d 1226,
1227 (8th Gr. 1997). Summary judgnent is appropriate
only if, after viewing the facts and the inferences to be

*The UP Parties conducted the review on their own initiative and "invited" the
claimants to submit documents for consideration. Only afew of the claimants accepted
this offer, however, because the district court had already ruled that requiring the
claimants to exhaust the administrative procedure would be futile.

*None of the parties briefs address the district court's dismissal of counterclaim
counts Il and V for failure to state a clam. Accordingly, we will not address the
district court's dismissal of these counts on this ground.
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drawn from them in the |ight nost favorable to the
nonnoving party, the record shows that there is no
genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law. See
Fed. R Cv. P. 56(c); Mitsushita Elec. Indus. Co. V.
Zenith Radio Corp., 475 U. S. 574, 587 (1986).
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After reviewing the record, we find that each of the
claimants' clains is tinme-barred. Because ERI SA does not
contain a statute of limtations for actions seeking to
recover plan benefits or to clarify rights to future plan
benefits under 8 1132(a)(1)(B), or for actions alleging
violations of 29 U S . C 8§ 1054(g) and (h), this Court
| ooks to state law for the npbst anal ogous statute of
limtations. See Adanson v. Arnto, lInc., 44 F.3d 650,

652 (8th GCr. 1995). In this case, the parties agree
that the nost anal ogous state statute of |[imtations for
counterclaimcounts I, IIl, IV, V, and VI is Nebraska's
five-year statute of limtations for actions on witten

contracts. See Neb. Rev. Stat. Ann. 25-205(1) (Mchie
1995); Johnson v. State Mut. Life Assurance Co. of Am,
942 F.2d 1260, 1263 (8th CGr. 1991) (en banc) (suit
brought under 8§ 1132(a)(1)(B) "should be characterized as
a contract action for statute of limtations purposes”).

When analyzing the effects of statutes of
limtations, the Supreme Court has stated that "the
| ength  of the [limtations] period allowed for
instituting suit inevitably reflects a value judgnent
concerning the point at which the interests in favor of
protecting valid clains are outweighed by the interests
in prohibiting the prosecution of stale ones." Johnson
V. Railway Express Agency, lInc., 421 U. S. 454, 463-64
(1975). Inportant policies, such as rapid resolution of
di sputes, repose for those agai nst whom a claimcould be
brought, and avoidance of |litigation involving | ost
evidence or distorted testinony of w tnesses, underlie
statutes of limtations. See Wlson v. Garcia, 471 U.S.
261, 271 (1985). Accordingly, statutes of |limtations
"for gaining access to the federal courts are not to be
di sregarded by courts out of a vague synpathy for
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particular litigants," Bal dwin County Welcone Cr. v.
Brown, 466 U.S. 147, 152 (1984) (per curiam, and strict
adherence to such Ilimtations periods "is the best
guarantee of evenhanded administration of the [|aw"
Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980).

In this case, and despite determining the [imtations
period by analyzing state law, this Court 1|o0oks to
federal comon |law to determine the tinme at which a
plaintiff's
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federal claim accrues. See Cada v. Baxter Healthcare

Corp., 920 F.2d 446, 450 (7th GCr. 1990); see also
Connors v. Hallmark & Son Coal Co., 935 F.2d 336, 341
(D.C. Cir. 1991) (citing cases). In a federal question

case, and in the absence of a contrary directive from
Congress, the "discovery rule," according to which a
plaintiff's cause of action accrues when he di scovers, or
with due diligence should have discovered, the injury
that is the basis of the litigation, is used to determ ne
when a plaintiff's federal claimaccrues. See Al corn v.
Burlington NN R R, 878 F.2d 1105, 1108 (8th C r. 1989)
(cause of action accrues "when a clainmnt knows, or
shoul d know t hrough an exercise of reasonable diligence,
of the acts constituting the alleged violation"); see
also Connors, 935 F.2d at 342 (citing eight circuits
hol ding that "the discovery rule is the general accrual
rule in federal courts . . . [and] is to be applied in
all federal question cases"); Cada, 920 F.2d at 450
(holding that the discovery rule is "read into statutes
of limtations in federal -question cases (even when those
statutes of limtations are borrowed fromstate law)").

Consi stent with the discovery rule, the general rule
in an ERISA action is that a cause of action accrues
after a claim for benefits has been made and has been

formally deni ed. See Cotter v. Eastern Conf. of
Teansters Retirenent Plan, 898 F.2d 424, 428-29 (4th Cir.
1990). Thus, a beneficiary cannot successfully argue
that he was unaware of an injury after a claim for
benefits has been formally denied. Nonet hel ess, and
still consistent with the discovery rule, an ERI SA

beneficiary's cause of action accrues before a fornal
deni al, and even before a claim for benefits is filed,
"when there has been a repudiation by the fiduciary which
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Is clear and nmade known to the beneficiar[y]." Mles v.
New York State Teansters Conf. Pension & Retirenent Fund
Enpl oyee Pension Benefit Plan, 698 F.2d 593, 598 (2d Cir.
1983) (quotations and citations omtted); see also Dail

v. Sheet Metal Wrkers' Local 73 Pension Fund, 100 F. 3d
62, 66 (7th Cr. 1996) ("a cause of action accrues upon
a clear and unequivocal repudiation of rights under the
pension plan which has been mde known to the
beneficiary," even if such repudiation occurs prior to
the beneficiary's submssion of a formal clainm,;
Schroeder v. Phillips Petroleum Co., 970 F.2d 419, 420
(8th Cir. 1992)
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(per curiam) (agreeing with district court that cause of
action accrued in 1986, when beneficiaries were clearly
aware that they would not receive benefits, despite fact
that beneficiaries had not yet filed applications for
benefits); Martin v. Construction Laborer's Pension
Trust, 947 F.2d 1381, 1385 (9th GCr. 1991) (cause of
action accrues upon a "clear and continuing repudiation
of [the beneficiary's] clainm'); Cotter, 898 F.2d at 429
(absent a formal claimand a fornmal denial of the claim
a beneficiary's cause of action accrues at "the tinme at
whi ch sonme event other than a denial of a claim should
have alerted [the beneficiary] to his entitlenment to the
benefits he did not receive").

In this case, the claimnts were unequivocally
i nformed by August 12, 1988, that their pre-acquisition
MKT service would not be used to determne "Credited
Service" under the UP Plan and that their post-
acquisition UP service would not be used to determ ne
"Credited Service" under the MT Pl an. The clai mants
have averred that

[s]ince 1986 . . . [the claimants] repeatedly
have been infornmed by nunerous individuals,
I ncl udi ng enpl oyee benefit departnent enpl oyees
and the Chairman and Chi ef Executive Oficer of
the Union Pacific Railroad, that they would not
receive any benefit credit under the UP Plan for
their MKT service. At no tine has any corporate
or UP Plan official indicated that this position
woul d be changed, or even that it was under
revi ew.

Mem of Lawin Qpp’'n to Mot. to Dismss or to Stay Defs.'
Am  Countercl., Apr. 14, 1995 at 15-16 (footnote
omtted). One of the claimants submtted an affidavit
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to the district court, asserting that

[i]n or about August 1988, various corporate
representatives of the Union Pacific Railroad
I nformed ne and ot her class nenbers that after
the UP/MKT nerger, we would cease earning
Credited Service under the MKT Pl an, and that we
woul d not receive Credited Service under the UP
Plan for our MKT enpl oynent.
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Wtte Aff. 9 3, reprinted in Il J.A at 849-50. Wtte
al so asserted that at that tinme, "we thought we were being
treated unfairly." 1d. Y 4, reprintedin IIl J.A at 850.

Prior to the August 1988 acquisition, UP held several
open neetings and distributed |literature to explain to MT
enpl oyees that pre-acquisition MKT service would not be
used to determne "Credited Service" under the UP Pl an and
that post-acquisition UP service would not be used to
determne "Credited Service" under the MKT Plan. The fact
sheets distributed by UP stated that "UP service after the
nerger date will be used for the accrual of pension
benefits only under the UP Plan."” Fact Sheet C, Question
11 and Answer, reprinted in Appellants’ Add. at 74. The
fact sheets also announced that "[p]rior [MT] service
will not be used to determ ne accrual under the UP Pl an
for pension benefits.” ld., Question 9 and Answer,
reprinted in Appellants’ Add. at 73. The fact sheets al so
provided the following exanple to denonstrate how MKT
service and UP service woul d be all ocated when determ ni ng
pensi on benefits under the different pension plans at
retirenment:

Enpl oyee "C' has six years creditable service
with MKT, joins UP and works four years before
deciding to retire. . . . [Upon retiring,]
Enpl oyee "C' wll receive a pension benefit
cal cul ated on six years of service under the MT
pensi on plan and four years under the UP pension
pl an.

As of August 1988, the UP Parties had clearly and
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unequi vocally informed the claimants that their pre-
acqui sition MT service would not count as "Credited
Service" under the UP Plan and that their post-acquisition
UP service would not count as "Credited Service" under the
MKT Plan. The claimants, at that tine, believed that this
al l ocation schene was "unfair" and inproper, and could
have filed a cause of action challenging the UP Parties’
interpretation of "Credited Service" under either of the
pl ans. Accordingly, we hold that the claimnts' causes of
action, as alleged in anended
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counterclaimcounts I, IIl, IV, and V, accrued in August
1988. ¢ Because the claimants did not file their
counterclaim until 1994, these counts are tine-barred
under the applicable five-year statute of limtations.

The cl ai mants argue that even if counterclai mcounts
I, I, 1V, and V are tine-barred, counterclai mcount VI
cannot be tine-barred because the VERI P was not offered
until 1992. W di sagree.

To prevail under counterclai mcount VI, the clainmants
must establish that the UP Parties' interpretation of
"Credited Service" under the UP Plan when determ ning
eligibility for the VERIP is incorrect. See First Am
Answer and Countercl., Count VI, at 21-22, reprinted in |
J.A. at 100-01.° The UP Parties' interpretation of

“The clamants argument that exhaustion of remedies would be futile in this case
supports this concluson. When exhaustion is futile, an ERISA beneficiary's claim
"accrug[g| at the time at which it became futile to apply for benefits, because . . . at that
time there was a de facto denial of [the beneficiary's| clam." Barnett v. International
Bus. Machs. Corp., 885 F. Supp. 581, 591 (S.D.N.Y. 1995); see also Schroeder v.
Phillips Petroleum Co., 970 F.2d 419, 420 (8th Cir. 1992) (agreeing with district court
that cause of action accrued in 1986 when facts demonstrated futility since 1986). The
claimants argue that requiring them to exhaust their administrative remedies has been
futile snce August 1988, after the UP Parties had specifically informed them that they
would not receive any "Credited Service" under the UP Plan for pre-acquisition MKT
service and that they would not receive any "Credited Service' under the MKT Plan for
post-acquisition UP service. Taking these allegations as true, the claimants' causes of
action, as alleged in counterclaim counts|, 111, IV, and V, accrued no later than August
1988--over five years before they filed their counterclaim.

*Count VI, in relevant part, provides:

71. Because UPC [Union Pecific Corporation] and the Plan
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"Credi ted

Administrator erroneoudly determined that Counterclaim Plaintiffs were
not entitled to any Credited Service under the UP Plan for their Credited
Service under the MKT Plan, UPC refused to allow Counterclaim
Plantiffsto participatein the VERIP. The VERIP subsequently expired.

72. UPC and the Plan Adminigtrator have denied Counterclaim Plaintiffs
a UP Plan benefit to which they are entitled, i.e., early retirement with an
enhanced pension . . . .

First Am. Answer and Countercl. at 22, 1 71-72.
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Service" under the UP Plan when determning VER P
eligibility, however, is the sanme as their interpretation
of "Credited Service" under the UP Plan when determ ni ng
benefits, which is the basis of counterclai mcount V. As
we have held, the <claimnts are tine-barred from
chal l enging this |ong-standing interpretation.

"Where a conplaint based upon an earlier event is
time-barred, to permt the event itself to cloak wth
illegality that which was otherwise |lawful in effect
results inreviving a legally defunct” claim Lorance v.
AT&T Techs., lInc., 490 U S 900, 911 (1988) (alterations,
quotations, and citation omtted).® The clainants'
attenpt to utilize the VERIP to challenge the UP Parties'
interpretation of "Credited Service" under the UP Plan is
nothing nore than an attenpt to revive their tine-barred
claim concerning this interpretation. Because the
cl ai mants cannot successfully challenge the interpretation
of "Credited Service" under the UP Plan, the claimnts'
challenge to the UP Parties' eligibility determ nation
under the VERIP in counterclaimcount VI nust fail as a
matter of law. See WIson v. International Bus. Machs.
Corp., 62 F.3d 237, 240 (8th GCr. 1995) (defendant
entitled to summary judgnent if plaintiff cannot establish
a factual dispute on an elenent of its cause of action
(citing Bialas v. Greyhound Lines, Inc., 59 F.3d 759, 762
(8th Gr. 1995))). Accordingly, the district

® Noting that Lorance's specific holding has been abrogated by statute--42 U.S.C.
8 2000e-5(€)(2)--the Seventh Circuit recently held that Lorance's "reasoning remains
persuasive outside of the Title Vll/intentionally discriminatory seniority system
context." Huelsv. Exxon Coal USA, Inc., 121 F.3d 1047, 1050 n.1 (7th Cir. 1997)
(citation omitted).
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court erred in failing to grant sunmary judgnent to the UP
Parties on this count.

[11.

For the foregoing reasons, we affirm the district
court order dismssing counterclaimcounts I, IIll, IV, and
V as tinme-barred, we reverse the district court order
refusing to dismss counterclaimcount VI, and we remand
for further proceedings consistent with this opinion.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH C RCUIT.
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