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HANSEN, Circuit Judge.

Doubl e D Spotting Service, Inc. (Double D) brought this suit against
Superval u, Inc. (Supervalu) and World Super Services, Inc. (Wrld Super
Services), alleging that the defendants violated federal antitrust |aws,
state conpetition laws, and a federal notor carrier |aw. The district
court dismnissed Double D's conplaint for failure to state a claim See
Fed. R CGv. P. 12(b)(6). W affirmin part and reverse in part.



When reviewing a Rule 12(b)(6) dismssal for failure to state a claim
we look only to the facts alleged in the conplaint and construe themin the
light nost favorable to the plaintiff. See Doe v. Norwest Bank M nnesota,
N.A., 107 F.3d 1297, 1303-04 (8th Cr. 1997). In its anended and
substituted conplaint, Double D pleaded that until 1996, it had been in the
busi ness of conpeting with other conpanies to provide senitrail er unloading
services for over the road trucking conpanies that deliver goods to the

Superval u warehouse in U bandale, |owa. The semtrailers travel in
interstate commerce, carrying goods that are unloaded at the Supervalu
war ehouse and subsequently shipped to grocery stores in several states. In

addition to unloading trucks driven to the warehouse by the trucki ng conpany
drivers, Double D offered trucking conpanies a nore involved unl oading
service. By agreenent with Double D, the trucking conpany could drop its
| oaded, unhooked senmitrailer at a nearby interstate truck stop. A Double
D driver driving a Double D tractor would then hook on to the trailer and
transport it to the Supervalu warehouse. The Double D driver would then
unload the semtrailer and return it enpty to the sane truck stop |ocation
for the over the road trucking conpany to retrieve at its convenience. This
service allowed the over the road trucking conpany to save the tine and
expense of paying its own driver both to deliver the senmitrailer to the
war ehouse and to wait for it to be unloaded. It also freed up the trucking
conpany’s tractor for other work.

In 1996, Supervalu entered into an agreenent granting Wrld Super
Services the exclusive right to provide unloadi ng services at the Urbandal e
war ehouse. The agreenent provided fixed prices to be charged by Wrld Super
Services and barred all other unloading conpanies from perform ng any
unl oadi ng services at the Urbandal e warehouse. Thereafter, trucking
conpani es coul d choose either to unload their own trucks at the warehouse
or to hire Wrld Super Services to unload them Double D conplains that the
agreenent between Supervalu and Wrld Super Services wongfully



elimnated conpetition and inposed an unreasonable restraint on the
unl oadi ng services trade at Superval u’s U bandal e war ehouse.

Double D originally brought suit against Supervalu and Wrld Super
Services in state court, seeking an injunction and damages for the
defendants’ alleged restraint of trade and conpetition in violation of state
and federal antitrust law and for alleged tortious interference with Double
D' s business relationships. The defendants renoved the case to federa
district court and noved to dismss the conplaint pursuant to Rule 12(b)(6)
for failure to state a claimupon which relief may be granted. Double D
filed an anended and substituted conplaint in federal district court,
alleging in counts | through IV that the defendants contracted to restrain
trade in violation of lowa Code § 553.4 (1997) and Section 1 of the Shernan
Antitrust Act, 15 U.S.C. 8 1 (1994); and that they attenpted to establish
a rmonopoly in violation of lowa Code § 553.5 and Section 2 of the Shernan
Antitrust Act, 15 U S.C. &8 2. Count V alleges a violation of 49 U S.C A
8 14103(b) (West 1997), which prohibits the act of coercing any notor
carrier operator to pay soneone to load or unload the property being
transported in interstate conmerce.

The district court granted the defendants’ notion to dismss. The
court held that Double D failed to state a claimof restraint of trade or
nmonopoly as alleged in counts | through IV, concluding that the facts as
alleged do not constitute a legally cognizable relevant nmarket or
denonstrate an actual adverse inpact on conpetition within that narket.
Additionally, the district court concluded that count V, asserting coercion
of a ?person providing transportation of property by notor vehicle for
conpensation in interstate conmerce,” fails to state a cl ai m because there
is no allegation that any trucking conpanies were forced or coerced to pay
Worl d Super Services to unload their semitrailers. Double D appeals the
di smssal of its conplaint.



We review de novo the district court’s grant of a notion to dismss
pursuant to Federal Rule of Civil Procedure 12(b)(6). Associ ation of
Commonwealth d aimants v. Muylan, 71 F.3d 1398, 1402 (8th Gr. 1995). Using
the sanme standard as the district court, we nust accept the factual
al |l egations of the conplaint as true and construe the conplaint in the |ight
nost favorable to the plaintiff. Doe, 107 F.3d at 1303-04. W affirma
Rule 12(b)(6) dismissal if %t appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhhich would entitle himto
relief.” Hafley v. Lohman, 90 F.3d 264, 266 (8th Cr. 1996) (internal
guotations omtted), cert. denied, 117 S. C. 1081 (1997).

A. Antitrust dains

The first four counts of Double D s conplaint allege violations of
state and federal antitrust |aw Two counts are based on the Shernan
Antitrust Act, which declares it unlawful to contract or forma conspiracy
?%in restraint of trade or comerce anong the several States,” 15 U S.C 8§
1, and which nakes it a felony to ?nonopolize, or attenpt to nonopolize .

any part of the trade or conmerce anobng the several States,” 15 U S. C
g8 2. Two counts are based on lowa statutes that mirror these federal
prohi bitions, absent the interstate conmmerce el enent. See |lowa Code 88§
553.4, 553.5.! ?The essential elenents of a private antitrust clai mnust be
all eged in nore than vague and conclusory terns to prevent dismissal of the
conpl ai nt on a defendant’s [Rul €]

'Section 553.4 provides, ?A contract, combination , or conspiracy between two
or more persons shall not restrain or monopolize trade or commerce in a relevant
market.” Section 553.5 provides, ?A person shall not attempt to establish . . . a
monopoly of trade or commerce in a relevant market for the purpose of excluding
competition or of controlling, fixing, or maintaining prices.”
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12(b)(6) motion.” Crane & Shovel Sales Corp. v. Bucyrus-Erie Co., 854 F.2d
802, 805 (6th Cir. 1988).

The district court concluded that Double D's antitrust clains failed
to state a claimbecause Double D failed to plead a valid rel evant narket.
Double D contends that it was not required to plead a rel evant narket
because it pleaded per se antitrust violations. Alternatively, Double D
asserts that even if it was necessary for it to plead a rel evant narket, the
Superval u warehouse in Ubandale itself is the relevant nmarket for trailer
unl oadi ng servi ces.

To denonstrate a violation of section 1 of the Sherman Act, a
plaintiff nust provide proof of an illegal contract, conbination, or
conspiracy which results in an unreasonable restraint of trade. State Q|
Co. v. Khan, 118 S. C. 275, 279 (1997). ?[Most antitrust clains are
anal yzed under a «ule of reason,’ according to which the finder of fact
must decide whether the questioned practice inposes an unreasonable

restraint on conpetition.” |d. This ?rule of reason” analysis involves an
inquiry into the market structure and the defendant’s nmarket power in order
to assess the actual effect of the restraint. Copperweld Corp. V.

| ndependence Tube Corp., 467 U S. 752, 768 (1984); see also Flegel v.
Christian Hosp., Northeast-Northwest, 4 F.3d 682, 688 (8th Cir. 1993).

Certain types of restraint are so inherently anticonpetitive that they

are illegal per se, without inquiry into the reasonabl eness of the restraint
or the harmcaused. Copperweld Corp., 467 U S. at 768; see also Khan, 118
S. Ct. at 279. 20t is only after considerable experience with certain

busi ness rel ati onships that courts classify themas per se violations of the
Sherman Act.” United States v. Topco Assocs., 405 U. S. 596, 607-08 (1972).
?Per se treatnment is appropriate once experience with a particular kind of
restraint enables the Court to predict with confidence that the rule of
reason will condemn it.” Khan, 118 S. CG. at 279 (internal quotations and
alterations omtted).




Practices which have been held to be illegal per se include price-
fixing, division of narkets, group boycotts, and tying arrangenents. See
Arizona v. WMaricopa County Med. Soc., 457 U S. 332, 344 n.15 (1982);
Northern Pac. Ry. v. United States, 356 U S. 1, 5 (1958). The district
court concluded that wunder a liberal <construction of the factua
ci rcunstances pl eaded, Double D failed to plead circunstances under which
it could prove a per se antitrust violation. W agree.

In support of its contention that it has pleaded per se violations,
Doubl e D contends that the agreenent between Supervalu and Wrld Super
Services anounts to a horizontal restraint of trade, which the Suprene Court
has described as a ?"naked restraint[] of trade with no purpose except

stifling of conpetition.” Topco, 405 U.S. at 608 (internal quotations
omtted). Hori zontal restraints of trade result when conbinations of

traders at one level of the nmarket structure agree to exclude direct
conpetitors fromthe sane |level of the market. See id. Thus, a plaintiff
alleging a horizontal restraint nust at |east define the market and its
participants, which, for reasons discussed below, Double D has failed to do.
Supervalu is not a participant in the unloading services narket at the sane
|l evel as Double D or Wrld Super Services. Furthernore, for reasons
di scussed nore fully below, we conclude that Supervalu's agreenent with
Worl d Super Services has no inproper effect of restraining trade in the
rel evant unl oadi ng servi ces nmarket, because Double D has failed to plead a
valid relevant market. Thus, Double D has not stated a claimof a per se
hori zontal restraint of trade.

Doubl e D asserts that it has also alleged vertical ©price-fixing as
a per se violation. Vertical restraints of trade result from agreenents
anong ?2conbi nati ons of persons at different |levels of the nmarket structure,
e.g., manufacturers and distributors.” 1d. Vertical nonprice restrictions
are governed by the rule of reason and are not per se violations, because
they ?pronote interbrand conpetition by allow ng the manufacturer to achieve
certain efficiencies in the distribution of his products.” Continental
T.V., Inc. v. GIE Sylvania Inc., 433 U S. 36, 54 (1977). W have noted t hat
verti cal




refusals to deal are subject to the rule of reason unless they are price-
related ?%or are designed to enforce underlying restrictions that would
otherwise be subject to per se analysis,” such as an illegal tying
arrangenment. Lomar Wol esale Gocery, Inc. v. Deter’s Gournet Foods, Inc.,
824 F.2d 582, 590 (8th Gr. 1987), cert. denied, 484 U 'S. 1010 (1988)
Ceneral ly, vertical price restrictions are per se antitrust violations.
Busi ness Elec. Corp. v. Sharp Elec. Corp., 485 U. S. 717, 735-36 (1988) (?A
vertical restraint is not illegal per se unless it includes sone agreenent
on price or price levels.”). Recently, however, the Suprene Court has
clarified that vertical maximum price-fixing is not a per se violation but
is subject to the rule of reason. See Kahn, 118 S. C. at 283. Double D
asserts that the agreenent between Supervalu and Wrld Super Services is one
fixing prices between narket participants at different |evels of the narket
structure and therefore anounts to a vertical per se price-fixing violation
W di sagree. The agreenent at issue does not fix prices between different
| evel s of the market structure. |Instead, the agreenent fixes the price that
one unl oadi ng service provider can charge at Superval u’'s one warehouse in
Ur bandal e, | owa. Such an arrangenent does not anount to an unlawf ul
restraint between different |levels of the narket structure. Rat her, it
denonstrates an isol ated agreenent concerni ng Superval u's operation of its
war ehouse. Double D has not stated a claimof a per se vertical price-
fixing violation.

Double D also asserts that it has stated an unlawful tying

arrangenent. ?A tying arrangenent is <«he sale or |ease of one item (the
tying product) on the condition that the buyer or |essee purchase a second
item (the tied product) fromthe sanme source.’” Marts v. Xerox. lnc., 77

F.3d 1109, 1112 (8th Gr. 1996) (quoting Anerinet, Inc. v. Xerox Corp., 972
F.2d 1483, 1498 (8th Gr. 1992)), cert. denied, 506 U S. 1080 (1993)). 7A]
per se illegal tying arrangenent does not exist unless the defendant has
coerced buyers into purchasing a product [or service] which such buyers
ot herwi se woul d not have purchased or woul d have purchased froma different
source than the defendant.” Anerinet, 972 F.2d at 1499. In this case

Doubl e D asserts that a tying arrangenent arose because trucking conpani es
who deliver trailers to Supervalu's




Ur bandal e warehouse (the alleged tying service) and who want to use an
unl oadi ng servi ce have no choice but to use Wrld Super Service's unl oading
service (the alleged tied service). Double D's attenpt to define this
situation as a tying arrangenent is unsuccessful. The trucking conpanies
always remain free to unload their own trucks, and they are not coerced into
hiring World Super Service's third-party unl oadi ng service. Furthernore,
to denpbnstrate a per se tying violation the plaintiff nust show that the
def endant has sufficient narket power in the tying product or service narket
to restrain conpetition. Marts, 77 F.3d at 1112. As we w |l discuss bel ow,
Double D's conplaint fails to plead a valid relevant narket, and thus Doubl e
D could not denpnstrate sufficient market power necessary to state or
sustain a tying violation

Because no per se violation is established, it is necessary for Doubl e
Dto allege a valid relevant market in order to apply the rule of reason
anal ysis to determi ne whether the arrangenent anounts to an unreasonabl e
restraint of trade within the neaning of section 1 of the Sherman Act. As
we noted above, the ?2rule of reason” analysis involves ?an inquiry into
mar ket power and market structure” to assess the actual effect of the
restraint. Copperweld Corp., 467 U S. at 768. Double D nmust also allege
a valid relevant market in order to prevail on its nonopoly claim Section
2 of the Sherman Act requires a plaintiff to plead and prove that the
defendant ?(1) possessed nonopoly power in the relevant narket and (2)
willfully acquired or mmintained that power as opposed to gaining it as a
result <«of a superior product, business acunen, or historical accident.'”
Anerinet, 972 F.2d at 1490 (quoting United States v. Ginnell Corp., 384
U S. 563, 570-71 (1966)). Thus, in order to state a Sherman Act cl ai munder
either section 1 or section 2, the plaintiff nust identify a valid rel evant
mar ket . See Brader v. Allegheny Gen. Hosp., 64 F.3d 869, 877 (3d G
1995); Tunis Bros. Co. v. Ford Mdtor Co., 952 F.2d 715, 726 (3d Gr. 1991),
cert. denied, 505 U. S. 1221 (1992).

W note that courts are hesitant to dismiss antitrust actions before
the parties have had an opportunity for discovery, because the proof of
illegal conduct lies largely



in the hands of the alleged antitrust conspirators. Huelsman v. Gvic Cr.
Corp., 873 F.2d 1171, 1174 (8th Cr. 1989). A dismissal on the pl eadings
shoul d be *granted sparingly and with caution.”” [d. (quoting 5 Charles
Alan Wight & Arthur R Mller, Federal Practice and Procedure 8§ 1349
(1969)). Most often, ?proper narket definition can be determined only after
a factual inquiry into the commercial realities faced by consuners.” Queen
Gty Pizza, Inc. v. Domino's Pizza, Inc., 124 F.3d 430, 436 (3d Cr. 1997),
petition for cert. filed (Jan. 5, 1998). This general rule, however, does
not anount to ?a per se prohibition against dismssal of antitrust clains

for failure to plead a relevant narket under Fed. R Cv. P. 12(b)(6).” 1d.

It is the plaintiff's burden to define the relevant narket. 1d.
2Antitrust clains often rise or fall on the definition of the relevant
market.” Bathke v. Casey's Gen. Stores, Inc., 64 F.3d 340, 345 (8th Gir.
1995). 9The definition of the relevant nmarket has two conponents - a
product nmarket and a geographic market.” [|d. The relevant product narket

i ncludes all reasonably interchangeabl e products. See Queen Gty Pizza, 124
F.3d at 436. The geographic market is defined by considering the conmmerci al
realities faced by consuners. Bat hke, 64 F.3d at 345. It includes the
geographi ¢ area in which consuners can practically seek alternative sources
of the product, and it can be defined as ?the nmarket area in which the
seller operates.” Tanpa Elec. Co. v. Nashville Coal Co., 365 U S. 320, 327
(1961); see Bathke, 64 F.3d at 345.

In each of the four antitrust counts of its conplaint, Double D states
that Supervalu and Wrld Super Services engaged in anticonpetitive activity
within the relevant nmarket ? or unloading services at the Supervalu, Inc.
war ehouse in Urbandale, lowa.” (Appellant’'s App. at 26, 31, 34, and 36.)
Thus, the product narket is defined as unl oadi ng services and the geographic
market is alleged to be the Supervalu warehouse in Urbandal e, |owa, which
is a suburb of Des Mbines. W agree with the district court that, as a
matter of law, this stated geographic nmarket is too narrow to support a
claimof an antitrust violation. At issue is one contract between the owner
of one particular warehouse within the Des Mines netropolitan area and one



unl oadi ng service provider. The contract provides that this one unl oading
service provider has the right, subject to an agreed upon price schedul e,
to provide all of the unloading services at this particular warehouse.
Superval u’ s one warehouse in Urbandal e does not anobunt to a rel evant market
for unloading services of this type. Rat her, the market for unloading
servi ces woul d seemto be nore properly defined as including all warehouses
within, at least, the entire Des Mines, lowa, netropolitan area, if not an
even | arger area.

Xt is axiomatic that the antitrust |laws were passed for the
protection of conpetition, not conpetitors.’” Bat hke, 64 F.3d at 344
(quoting Brooke Goup, Ltd. v. Brown & WIlIlianson Tobacco, 509 U S. 209, 224
(1993)) (other internal quotations onmtted). As the district court in the
present case aptly stated, ?[p]laintiff’s conplaint does no nore than state
plaintiff’'s commercial disappointnment at |osing the unl oadi ng busi ness at
t he Superval u warehouse.” (Appellant’s Adden. at 6.) Disappoi ntnment at not
recei ving one unloading contract at one particul ar warehouse is insufficient
as a matter of lawto rise to the level of an antitrust violation within a
rel evant market.

For the same reasons, the lowa state | aw clains pursuant to sections
553.4 and 553.5 of the lowa Code fail as well. The |lowa Conpetition Law,
| owa Code 88 553.1-553.18 (1997), nust ?%be construed to conplenent and be
har moni zed with the applied laws of the United States which have the sane
or simlar purpose as this chapter.” lowa Code § 553.2. See also State v.
Cedar Rapids Bd. of Realtors, 300 N w2d 127, 128 (1981). Double D asserts
that several material differences exist between the express |anguage of
section 553.4 of the lowa Conpetition Law and section 1 of the Sherman Act,
and |ikew se between |Iowa Code section 553.5 and section 2 of the Shernan
Act, which indicate that a snmaller relevant market is acceptabl e under the
| owa Conpetition Law than the Sherman Act would tolerate. Aside fromthe
lack of an interstate conmerce requirenent, the wording of the state

provisions is very simlar to that of their federal counterparts. Qur
research has produced no lowa case law dealing with the requirenent to pl ead
a relevant market. |In an absence of state case
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law on point, it is necessary to exam ne the conparable federal statutes and
case | aw, see Cedar Rapids Bd. of Realtors, 300 NW2d at 128, which we have
done above.

W concl ude that Double D has not stated a per se violation or valid
rel evant market under either federal or state |aw Accordingly, the
district court properly dismssed counts | through IV of the anended and
substituted conplaint for failure to state a claim

B. Mtor Carrier Operator Claim

In count V of its conplaint, Double D asserts that by precluding it
fromdelivering and unl oading semitrailers for trucking conpani es, Supervalu
and World Super Services wongfully coerced operators of notor carriers into
either wunloading their senitrailers thenselves or enploying the only
unl oadi ng service available, Wrld Super Services, in violation of 49
US CA 8§ 14103(b) (West 1997). The district court disnissed this count
for failure to state a claim concluding that Double D | acks standing to
bring this claim and that Double D did not allege that any carrier was
forced to pay soneone else to unload its truck. The court noted that each
trucker was free to unload his own truck. Thus, the district court
concl uded that the conduct all eged was not coercive within the neaning of
the statute and failed to state a claim Double D argues on appeal that the
district court’s ruling ignores its pleaded facts that Double Ditself has
been engaged in providing transportation of property by notor vehicle within
the neaning of the statute when it hooks on to the trailer left for it at
nearby truck stops and transports it to the warehouse, and that it acts not
just as an unl oader.

Section 14103(b) provides as foll ows:

It shall be unlawful to coerce or attenpt to coerce any person
providing transportation of property by notor vehicle for
conpensation in interstate comerce (whether or not such
transportation is subject to jurisdiction
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under subchapter | of chapter 135) to load or unload any part of such
property onto or fromsuch vehicle or to enploy or pay one or nore persons
to load or unload any part of such property onto or from such vehicle

The wording of this statute is not linited to protecting only actua

trucking conpanies or registered nmotor carriers ?under subchapter | of
chapter 135.” | d. I nstead, the statute says, ?any person providing

transportation of property by notor vehicle for conpensation in interstate
commerce” nust be allowed to unload his own truck free of coercion to pay
soneone else to do the job. 1d. (enphasis added). W concl ude that Doubl e
D's conplaint alleges facts at |least sufficient to survive a Rule 12(b)(6)
notion to dism ss. As we noted before, Double D alleges that it often
provided a service to interstate trucking conpani es where a Double D driver
woul d transport a semitrailer from a local truck stop to the Supervalu
war ehouse and would return the senitrailer to the designated | ocation after
unl oadi ng t he truck.

Doubl e D has alleged a set of facts which if proved cone within the
provisions of the statute. Accordingly, we reverse the disnissal of count
V and remand for further proceedings.

[11. Conclusion
For the reasons stated above, we affirmthe judgrment of the district
court disnmissing counts | through IV of the anended and substituted

conplaint. W reverse the judgnent of the district court dismnssing count
V and remand to the district court for further proceedings on that count.
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