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Bef ore BOMWAN and MURPHY, Circuit Judges, and CONWY,! District Judge.

MURPHY, Circuit Judge.

Three trade associations appeal fromthe denial of their notion to
intervene in a lawsuit brought against the Gty of Mnneapolis and severa
of its trade licensing boards. Standard Heating and Air Conditioning Co.,
Quality Refrigeration, Inc., Thernex Corp., Advance Energy Services, Inc.,
and Ray N. Walter Heating Co. (the conpanies) sued the city and its
exam ni ng boards for air heating installers, refrigeration installers, and
plumbers to challenge certain ordinances and rules governing
apprenticeship, testing, and licensing. W affirm

I ndi vi dual s seeking to enter the heating and cooling, refrigeration
and plunbing and gas trades in Mnneapolis are subject to Ilicensing
st andards established by city exanination boards. M nneapol i s Code 88§
277.770, 277.790, 277.1010, 277.1030, 277.1170, 277.1190. Board rul es
require that individuals wishing to becone journeynen in any of these
trades obtain a certificate of conpetency and show t hey neet the required
standards. M nneapolis Code 88§ 277.730, 277.990, 277.1470. The standards
mandat e, anong ot her things, conpletion of a four year apprenticeship in
the Mnnesota State Voluntary Apprenticeship Program established by
M nnesota Statute, Chapter 178, and passage of conpetency exam nations
adm ni stered by the boards. State rules declare that pay rates for
apprentices be based on preexisting pay rates and that |journeynen
participants in the apprenticeship prograns be paid according to any
applicabl e collective bargai ni ng agreenent, the state prevailing wage, or
exi sting apprenticeship rates. Mnnesota Rules Part 5200.0390.

"The Honorable Patrick Conmy, United States District Judge for the District of
North Dakota, sitting by designation.
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The conpanies are engaged in the installation, repair, and
mai nt enance of heating, air conditioning, refrigeration, and ventilation
units and enploy individuals subject to the requirenents and testing of the
boar ds. The conpanies sued to enjoin the city and its boards from
enforcing rules which require participation in a state-approved
apprenticeshi p program and whi ch govern wages and conditi ons of enpl oynent
in such prograns. They seek a declaratory judgnent that the state
apprenticeship program and other requirenents are preenpted by the
Enpl oynent Retirenent |Incone Security Act of 1994, 29 U . S.C. 8§ 1001, et
seq., and exceed the authority granted to the boards by the city. They
al so assert various clains under 42 US. C § 1983 arising from the
adm nistration of the rules for conpetency exans and exam nation
applications, as well as equal protection clains and violations of state
and federal antitrust |aw

The three trade associations sought to intervene in this action in
order to defend the regul ations. Their nmenbers are busi nesses of various
sizes which together enploy approximately 9,500 to 11,500 workers, a
substantial nunber of whom work regularly in M nneapolis. They hire
i ndi vi dual s who have conpl eted the chal |l enged apprenticeship program and
who submit to the testing and |icensing procedures. The associations claim
the chal l enged regul ations serve vital safety and econonic interests and
hel p maintain high quality work in the affected trades. They argue that
resolution of the case in their absence may inpair their ability to protect
their interests so they are entitled to intervene under Fed. R CGCv. P.
24(a). Oherwise they should be permtted to intervene under Rule 24(b)
because their defenses would present commopn issues of |law and fact with
those already in the case.



The notion to intervene was denied by the nmagistrate judge? who rul ed
that the attenpted intervenors did not qualify under either Rule 24(a) or
(b). Since plaintiffs did not seek elinnation of the apprenticeship
requirenent, they did not inplicate a legally cognizable interest of the
intervenors. The safety interests asserted by the associations were the
sane as those of the public and were therefore adequately represented by
the defendants, and the intervenors did not allege real concerns about the
testing requirenents. Intervenors were al so denied perm ssive intervention
because they had failed to identify a claimor defense different fromthose
already in the case or to show they had a substantial stake in the issues
raised by the plaintiffs. The associations appealed to the district court?
whi ch affirmed.

On appeal to this court the trade associations rai se the sane points
again. The conpanies challenge their standing as well as their right to
intervene. Article IlIl standing is a prerequisite for intervention in a
federal |awsuit, Mausolf v. Babbitt, 85 F.3d 1295, 1300-01 (8th Gr. 1996),
and we review the denial of mandatory intervention de novo, United States
v. Union Elec. Co., 64 F.3d 1152, 1158 (8th Cir. 1995). |If a party can
establish standing, it is entitled to intervene when it has nmade a tinely
application and it

clainms an interest relating to the property or transaction
which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practica
matter inpair or inpede the applicant’s ability to protect that
interest, wunless the applicant’s interest is adequately
represented by existing parties.

Fed. R Civ. P. 24(a). As a practical matter, this neans that a party
seeki ng

*The Honorable Jonathan Lebedoff, United States Magistrate Judge for the
District of Minnesota.

*The Honorable David S. Doty, United States District Judge for the District of
Minnesota.
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mandat ory intervention nust establish that it:
(1) ha[s] a recognized interest in the subject matter of the
litigation that (2) mght be inpaired by the disposition of the

case and that (3) will not be adequately protected by the
exi sting parties.

Mausol f, 85 F.3d at 1299.

Appel lants claim that they have established the injury and causal

connection necessary for Article Ill standing and the interests required
for Rule 24(a) intervention since they have an econonmic interest in the
subject matter of the litigation. |If participation in apprentice prograns

were voluntary, enployers |ike themwho hire participating workers woul d
have an econoni ¢ di sadvant age because enpl oyers could pay | ower wages to
hire non-participants. Appellants also say their nmenbers have invested in
the existing education system which is dependent on the regul ations, and
elimnation of the regul ati ons woul d present safety risks on their nenbers

job sites. Lastly, they claimthat the interests they assert may conflict
with those of the city and that they therefore should be able to
participate in settlenent negotiations.*

The city and the other defendants have not taken any position on
intervention, but the plaintiff conpanies contend that in addition to | ack
of standing the trade associ ati ons have m scharacterized the conplaint by
saying it seeks elimnation of the apprenticeship requirenent and the
testing and licensing regul ations. Plaintiffs say they only seek to
prevent participation in a “State Approved Vol untary Apprentice Progrant
from being a precondition to take a licensing test for the construction
t rades. The conpanies claim that the associations have identified no
protectable interest in the operation of a mandatory apprentice program
and that the asserted interests in safe and

“Counsdl indicated at oral argument that the trade associations have been
participating in ongoing settlement negotiations despite their lack of intervenor status.
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conpetent work are no different from those of the public, and that the
def endants adequately represent any articulated interest.

The interests asserted by the associations concerning the
apprenticeship requirenent are too speculative to be “direct, substanti al
and legally protectable” interests as required by Rule 24(a)(2). Union
Elec. Co., 64 F.3d at 1161 (quoting Al aneda Water & Sanitation Dist. v.
Browner, 9 F.3d 88, 90 (10th Gr. 1993)). “An interest that is renote from
the subject matter of the proceeding, or that is contingent upon the
occurrence of a sequence of events before it becones colorable, will not
satisfy the rule.” MWMashington Elec. v. Mssachusetts Min. Wol esal e El ec.
922 F.2d 92, 97 (2d Cir. 1990).

A sequence of events would have to occur for the interests of the
associ ations to be inpacted by a successful challenge to the rules, and the
associ ations have not nmade an adequate showing that these events are
likely. Entities accepting bids may be wary of hiring conpanies with
wor kers who have not gone through the state apprenticeship program and a
successful challenge to the rules could cause the city to enact new rul es
that would affect labor costs simlarly to the current regulations.
Moreover, the associations have presented no evidence of how nuch the
conpani es coul d save by using cheaper |abor and by how rmuch t hey woul d be
able to underbid association nenbers. These facts are critical to
evaluating the likelihood that the associations’ interests wll be
i mpl i cated. Al though association nenbers may fear the | oss of business or
difficulties in recruiting qualified applicants, they have not submtted
evidence to support their fears other than the specul ative beliefs of
several association officers. Their general reliance on econom c forces
is insufficient to constitute a legally protectable claim

The asserted interest in safety on job sites also is insufficient
because the suit does not threaten to elimnate the apprenticeship
requi renent conpletely, and the associations will still remain free to
defend their safety interest by hiring only those



who have conpleted a state approved apprenticeship program The
associ ations may al so appeal to the governnent for nore stringent safety
regul ations. See Wade v. Goldschnmidt, 673 F.2d 182, 186 (7th Cir. 1982)
(applicants should present econonmic, safety, and environnental interests
to the governnent bodies since they and “not the courts, are required by
statute to evaluate and nake decisions as to the priority of the various
consi derations”).

The associations also <contend that the <challenge to the
adm ni stration of the conpetency examnations inplicates their interest in
not undercutting the effort of nenbers’ enployees who wll have
unnecessarily conplied with the testing requirenments, and other interests
not yet apparent due to the vague conplaint. The associations, however,
have not presented any affidavits or other evidence of enployees it clains
woul d be adversely affected by changes in test procedures, and this
asserted interest is therefore speculative. Cf. United States v. City of
Chi cago, 870 F.2d 1256, 1260 (7th Cr. 1989) (qualified applicants entitled
tointervene in suit involving racially altered test results). Moreover,
the conpanies’ challenge is only to the adnministration of the exani nations
and not to the defendants’ power to test applicants, and the associations
have not explained how their interests would be inpaired by any changes in
adm nistration alone. The associations therefore have failed to identify
any interest in the challenge to test adm nistration

Parties who are able to assert an interest in the subject matter of
the litigation still may not intervene if the existing parties adequately
represent their interests. Fed. R Cv. P. 24(a). Wuere the interests
asserted fall within the real mof “sovereign interests,” and the governnent
is a party, a presunption that the governnent adequately represents the

interests of its citizens arises. See Mausolf, 85 F.3d at 1303;
Envi ronnmental Defense Fund, Inc. v. H gginson, 631 F.2d 738, 740 (D.C. Grr.
1979). This presunption will be overcone, however, where the state nust

bal ance the applicants’ “narrower and nore parochial interests” that are
“not shared by the general citizenry” against the broad public interest,
and the bal ance nay conprom se the



applicants’ interests. MIlle Lacs Band of Chippewa Indians v. M nnesota,
989 F.2d 994, 1001 (8th Cir. 1993); see also Dnond v. District of
Colunbia, 792 F.2d 179, 193 (D.C. Cir. 1986). The city shares the
appel lants’ interests in safety on job sites and in a regulatory system
that guarantees quality work in the trades. These sovereign interests
rai se the presunpti on of adequate representation and prevent intervention
unl ess the associ ations can denonstrate that they have an interest which
cannot be subsuned within the general interest of the citizenry. See id.

The associations claimthat if the action results in a term nation
of the training and testing requirenents they will incur increased costs
frominjuries on job sites and that these costs are different fromthe
costs to the general public and that the presunption of adequate
representation therefore should not apply. These potential costs are
insufficient to overcone presunption that the city adequately represents
the appellants’ interests, however, because costs arising fromon the job
injury are the type of costs the governnent seeks to reduce with its
regul atory system Furthernore, these increased costs to the associations
present “no possibl[ility of] divergence between their position” and that
of the city because both take the sane position in the litigation.
Envi ronnment al Def ense Fund, 631 F.2d at 740.

The appellants assert that their interest in participating in
potential settlenent negotiations concerning the adm nistration of testing
requi rements overcones the presunption of adequate representation. In
order to prevail on these grounds the associations nmust show that their
position in the negotiations is not the sanme as that of the defendants, or
that they woul d represent the asserted interests differently than the city.
See Mlle Lacs, 989 F.2d at 1001. Testing adnministration does not force
the governnent to reconcile two opposing sets of interests during
settlenent. Settlement may result in changes in the way tests are
conducted, but the associations and the city share any interest in fair
testing procedures that ensure conpetent workers in the trades. cf.
Mausol f, 85 F.3d 1303-04 (intervenors’ interests were inadequately
represent ed




because the governnment faced the possibility of having to reconcile
conpeti ng demands on the use of public |and).

The associations assert that they can overcone the presunption of
adequat e representati on because the city has not been a very active party
inthis case. See Mausolf, 85 F. 3d at 1303 (citing 7C Charles A Wi ght,
Arthur R Mller, & Mary Kay Kane, Federal Practice and Procedure § 1909
(2d ed. 1986)). They argue the city has not pursued di scovery or attenpted
to clarify the plaintiffs' clains or the relief sought. The city has
responded to the conplaint and is actively participating in settlenent
negoti ations, however, and the associations offered no exanple of the type
of discovery they might conduct or why it would be superior to the city's
representation. Furthernore, there is no indication that a failure to take
di scovery has rendered the defendants at a di sadvantage in the litigation
This record is not like the situation in Mausolf. See id. at 1303.

The associations assert in the alternative that they shoul d have been
granted pernissive intervention under Rule 24(b)(2) because their clains
rai se common questions of law and fact to the defenses of the boards and
the city. The standard of review for denial of permi ssive intervention is
abuse of discretion. Arrow v. Ganbler’'s Supply. Inc., 55 F.3d 407, 410
(8th Gr. 1989). A party may be allowed to intervene in an action where
“an applicant’s claimor defense and the nain action have a question of |aw
or fact in common.” Fed. R Civ. P. 24(b)(2). The nmmgi strate judge
concl uded that the economc inpact of the regulatory schene was not at
i ssue and that the appellants’ proposed answer to the conplaint did not
rai se any claimor defense that was different fromthose of the existing
parties. The nmgistrate judge concluded therefore that the additional
parties would only be a source of repetition and delay. Both the orders
of the magistrate and the district court were based on an accurate
assessnent of the law and the facts at issue, and it was not an abuse of
di scretion to deny the notion for permi ssive intervention




For the reasons discussed, the interests asserted by the associations
are insufficient to require intervention as of right, and the district
court did not abuse its discretion in denying the notion for perm ssive
intervention. The order of the district court is affirned.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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