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JOHN R G BSON, Circuit Judge.

Anerishare Investors, Inc. Randy Stelk, John Craft, Amerishare
Communi cations, Inc. and Anerishare Agency, Inc. appeal from summary
judgnent entered on ITT Hartford's action to collect on a |oan and | oan
guarantees. They argue that the district court erred in not enforcing the
parties' arbitration agreenent and in entering sumary judgnent. W
af firm

Aneri share Investors®! was an insurance narketing conpany which had a
national distribution systemof independent sales agents. |ITT Hartford is
alife, annuity, accident and health insurer

In early 1992, |TT approached Anerishare | nvestors about becom ng the
exclusive agent for ITT |ife insurance and annuity products. On February
6, 1992, ITT and Anerishare Investors entered into a marketing agreenent.
Under the agreenent, Anerishare |Investors agreed to narket and sell through
its sales agents life insurance and annuity products underwritten by ITT.
Anerishare Investors was to neet certain production goals, and ITT Hartford
was "to provide Anerishare with certain services, financial assistance and
ot her support.”

'Amerishare Communications, Inc. and Amerishare Agency, Inc. are subsidiaries
of Amerishare Investors. Randy Stelk and John Craft founded Amerishare. We will
sometimes refer to the gppd lants collectively as"Amerishare,”" and when necessary to
our discussion, we will identify them separately.



The marketing agreenent attached a |l etter agreenent, dated February
6, 1992, nenorializing |ITT Hartford's obligation to provide bridge
financing. The letter agreenent recogni zed that Anmerishare |Investors would
need financing during the transition fromits current insurance carrier to
ITT Hartford. ITT Hartford agreed to provide tenporary financial
assi stance of up to $300,000 per nmonth for up to six nonths (or until
Anerishare | nvestors achieved a nonthly cash fl ow of $300,000). Fi nanci al
assi stance was contingent upon the two parties entering into a nmarketing
agreenent. The letter agreenent provided that the bridge financing |oan
woul d have an interest rate of 1% over prine as of the |oan date, and would
be repaid in nmonthly installnments as nutually agreed by the parti es.
Repaynment would begin when Anerishare achieved a nmonthly cash flow of
$300, 000, or one year fromthe date of the | oan

The nmarketing agreenent established that |ITT Hartford would be the
underwiter for the insurance policies sold by Arerishare. The agreenent

set forth various duties of ITT Hartford, including ITT Hartford's
obligation to issue policies, pay conm ssions, obtain |icensing, and
performactuarial, billing, and collection services.

The marketing agreenent contained an arbitration provision

It is the intention of the [ITT Life Insurance Corporation] and
Amerishare that the custons and practices of the insurance
i ndustry shall be given full effect in the operation and
interpretation of this Agreenent. The parties agree to act in
all things with the good faith. |f the Conpany and Anerishare
cannot, however, nutually resolve a dispute which arises out of
or relates to this Agreenent, the dispute shall be decided
through arbitration as set forth herein. The arbitrators shall
base their decision on the ternms and conditions of this
Agreenent and, as necessary, on the custons and practices of
the insurance industry rather than solely on a strict
interpretation of the applicable | aw

The agreenent outlined the procedure for the initiation of
arbitration, the



selection of the arbitrators, and the nechanics of the arbitration
pr oceedi ng. The agreenent provided that Mnnesota |aw governed.
Anerishare Investors was the signatory to the marketing agreenent.?

In Novenber 1992, Anerishare Investors executed to |ITT Hartford a
| oan agreenent, a promissory note, and a security agreenent. The preanble
to the | oan agreenent referenced the nmarketing agreenent, noting that:
"Anmerishare and I TT Life have entered into Marketing Agreenent effective
March 6, 1992," and the agreenent "evidences a relationship of trust and
nmut ual respect." The |oan agreenent stated that |ITT agreed to advance a
$4,350,000 line of credit to Anmerishare to provide "assistance to
Amerishare in the transition, start-up and building of a large and
ef fective agency system" Anerishare agreed to borrow under the |ine of
credit only to the extent necessary to neet its current working capita
requi renents. The | oan agreenent provided that the first advance under the
| oan agreenent would be used to repay the $2,987,627 in pronissory notes
executed under the line of credit. These notes were anounts from the
bridge financing that |ITT Hartford had provided for in the marketing
agreenent. The | oan agreenent al so provided:

This Agreenent and the writings executed herewith and hereafter
constitute the sole agreenent and understandi ng of Anerishare
and ITT Life with respect to the transactions descri bed herein,
and supersede and replace all prior witten and oral agreenents
and understandi ngs with respect thereto.

The parties contenplated that Anerishare would repay the |oan from
"all commissions and other anounts payable to Anerishare under the
Mar keting Agreenent or any other agreenent between Anerishare and |ITT
Life." The agreenent contai ned

ZAgent Investors Holding Company was also a signatory to the marketing
agreement. The court dismissed Agent Investors from the case pursuant to a stipulation
of the parties.



provisions relating to the rights and renedies in the event of default,
including a provision allowing ITT Life to terminate the line of credit and
declare all principal interest and other charges due and payable. The
agreenent defined one of the events of default as "[n]otice of term nation
of the Marketing Agreenent." The |oan agreenent contained a paragraph
relating to jurisdiction and venue "in connection with any controversy
related in any way to this Agreenent or any of the Loan Docunents."
The agreenent provided:

Aneri share consents to the personal jurisdiction of the state
and federal courts located in the State of Mnnesota in
connection with any controversy related in any way to this
Agreenent or any of the Loan Docunents, waives any argunent
that venue in such forums is not convenient, and agrees that
any litigation initiated by Anerishare against ITT Life in
connection with this Agreenent or any of the Loan Docunents
will be venued in either the District Court of Hennepin County,
M nnesota, or the United States District Court, District of
M nnesota; provided that any proceedi ng comenced by ITT Life
hereunder will be commenced and nmaintained in federal court
unless the Mnnesota federal courts |ack subject matter
jurisdiction with respect to the clains nade in such
proceedi ng; and provided that ITT Life will not contest renoval
to or seek remand from any M nnesota federal district court
with respect to any proceedi ng conmenced by |ITT Life hereunder
except on the basis of lack of federal court subject matter
jurisdiction.

The agreenent did not contain an arbitration cl ause.

Anerishare I nvestors secured its repaynent obligation by granting ITT
Hartford a first security interest in all of its assets, including shares
of stock it owned in Anmerishare Agency and Anerishare Conmuni cations.
Aneri share Conmuni cations and Aneri share Agency al so execut ed guaranty and
security agreenents dated Novenber 13, 1992. Anerishare Communi cations and
Aneri share Agency secured their guaranties by granting ITT Hartford a first
security interest in their assets. Stelk



and Craft granted |ITT Hartford a first security interest in accounts,
i nventory, various clains they owned, and their shares of Anerishare stock
Amerishare agreed that it would not sell or dispose of any of the
collateral. The guarantors agreed to pay all costs of collection. The
security agreenents contai ned the sane jurisdiction and venue cl ause set
forth in the loan agreenent, specifically providing that the guarantors
consented to "the personal jurisdiction of the state and federal courts
located in the State of Mnnesota in connection with any controversy
related in any way to this Agreenent.” Li ke the |oan agreenent, the
security agreenents did not contain an arbitration provision.

The parties anended the marketing agreenent, effective August 8,
1994, |owering Anerishare's production requirenents. The anendnent gave
ITT the right to terminate the marketing agreenent if Anerishare did not
neet the new production requirenents. Anerishare failed to neet the
reduced production requirenents, and on January 3, 1995, |ITT Hartford
notified Arerishare that it was ternminating the marketing agreenent. The
notice of termnation caused an "Event of Default” under the |oan
agreenent. |TT Hartford declared all principal and interest immedi ately
due and filed suit to collect under the note and guaranti es.

Amerishare filed a nmotion to dismss for lack of subject matter
jurisdiction, arguing that ITT's clains were subject to arbitration. 1In
the alternative, Anerishare noved to conpel arbitration and to stay the
action pending arbitration. The nmmgistrate judge denied Anerishare's
nmotion to dismiss and notion to conpel arbitration, concluding that the
| oan agreement was not subject to the arbitration provisions of the
nmarketing agreenent. The nagi strate judge reasoned that the | oan docunents
and nmarketing agreenent "are not so closely linked as to i npose or confer
arbitration on issues and parties who did not contractually agree to
arbitration."

ITT Hartford filed a notion for summary judgnent. Al t hough the
nmagi strate judge was "inclined to grant" the notion because Anerishare did
not deny liability



under the | oan agreenents, it nevertheless granted Anerishare 120 days to
conduct discovery. No discovery was conducted. |nstead, Anerishare filed
affidavits fromfive people detailing ITT Hartford's all eged breaches of
the marketing agreenent and arguing that |ITT Hartford caused its failure
to neet production goals. Specifically, the affidavits explained that ITT
Hartford was unable to handl e the busi ness generated by Anerishare and that
it breached the narketing agreenment by failing to obtain licensing to sel

i nsurance in New Jersey, by inconpetently handling applications for life
i nsurance, and by refusing to pay commssions. The affidavits stated that
ITT Hartford regularly lost blood and urine sanples, failed to nake tinely
decisions on insurance, and that ITT hired away Anerishare's sal es force.
Anerishare contended that the district court nust order arbitration because
the affidavits showed that ITT Hartford's conplaint is prem sed on a breach
of the nmarketing agreenent, containing a nandatory arbitration clause

Anerishare argued alternatively that the affidavits rai sed a genui ne i ssue
of material fact as to liability and damages under the | oan agreenents.
The district court rejected Amerishare's argunments, reasoning that the
countercl ai ns based on the narketing agreenent coul d proceed i ndependently
of the clains on the | oan agreenents.

The district court denied Anerishare's notion for reconsideration
pointing out that the parties filed a stipulation agreeing to disniss the
counterclains based on alleged breaches of the marketing agreenent and
agreeing to submit the counterclains to arbitration

Aneri share now appeals, contending that the district court erred in
refusing to conpel arbitration of its clainms, and in ordering summary
j udgnent because there are disputed issues of material facts.

When a party noves to conpel arbitration, our role is to deternine
whet her there



is an agreenent between those parties which commts the subject natter of

the dispute to arbitration. 1.S. Joseph Co. v. M chigan Sugar Co., 803
F.2d 396, 399 (8th Cir. 1986). W examne arbitration agreenents in the
same light we exam ne any other contractual agreenent. See Perry v.

Thomas, 482 U.S. 483, 492 & n. 9 (1987).

The Federal Arbitration Act nandates that courts shall direct parties
to arbitration on issues to which an arbitration agreenent has been signed.
See Dean Wtter Reynolds, Inc. v. Byrd, 470 U S. 213, 218 (1985). There
is a presunption of arbitrability if the governing agreenent contains an
arbitration clause. See AT&T Tech. Inc. v. Communications Wrkers of
Anerica, 475 U S. 643, 650 (1986). "[A]rbitration should not be denied
unless it may be said with positive assurance that the arbitration cl ause
is not susceptible of an interpretation that covers the asserted dispute.”
IBEW lLocal 4 v. KTVI-TV, Inc., 985 F.2d 415, 416 (8th Cr. 1993) (interna
guotation and citation omtted). W resolve anbiguities as to the scope
of an arbitration clause in favor of arbitration. See id. Neverthel ess,
neither state nor federal |law confers a right of arbitration; the right
must be found in a contract between the parties seeking to conpel
arbitration. See, e.q9., Volt Info. Sciences, Inc. v. Board of Trustees of
Leland Stanford Junior University, 489 U S. 468, 474-75 (1989); Schoenborn
v. State Farm Auto Ins. Co., 495 N W2d 460, 463 (Mnn. C. App. 1993).
A party who has not agreed to arbitrate a dispute cannot be forced to do
so. AT&T Tech., 475 U.S. at 648.

The district court held the arbitration provision of the marketing
agreenent did not control because the | oan agreenents did not contain an
arbitration provision, and because Anerishare Comuni cations, Anerishare
Agency, Stelk, and Craft were not signatories to the marketing agreenent.

Aneri share contends that given the broad "arising out of" |anguage
contained in the marketing agreenent, |ITT Hartford's clains fall within the
scope of the arbitration provision. Amrerishare contends that the district
court violated a key rule of contract



interpretation, and that "[a] contract and several witings relating to the
sane transaction nust be construed with reference to each other." Knut.
Co. v. Knutson Const. Co., 433 NW 2d 149, 151 (Mnn. C. App. 1988).
Anerishare contends the district court msconstrued the holding in Knutson
by concl uding that several witings should be construed together only when
the witings are executed contenporaneously, and that the | oan agreenent
is subject to the arbitration provision of the marketing agreenent because
the agreenents are all part of a "single, unified contractual schene."

In Knutson, plaintiffs sued to collect under a prom ssory note and
personal guarantees. 433 N W2d at 150. The appellants executed the note
and personal guaranties in connection with an asset purchase agreenent.
Id. The purchase agreenent contained an arbitration provision. The
M nnesota court ordered arbitration, concluding that the scope of the
agreenent showed that the parties intended the arbitration provision to
apply to the loan dispute, noting that the arbitration | anguage was broad;
the Note and the Quaranty were executed at the sanme tine as the Agreenent;
the Agreenent specifically nmentioned the Note and Guaranty, and provi ded
that the Note was subject to the Agreenent's terns and conditions. |d. at
150-151. Contrary to Anerishare's argunent, the district court did not
decide that the loan docunents were not subject to the arbitration
provi si on because the | oan docunents were not executed contenporaneously
with the marketing agreenent. The timng of the execution of the docunents
was sinply one factor in deciding whether the parties intended to be bound
by the arbitration provision

In general, a stranger to a contract has no rights under the contract
unless the third party is an intended beneficiary of the contract, or there
is aduty owed to the third party that is discharged by the contract.® See
Chard Realty Inc. v. Gty of Shakopee, 392 NW2d 716, 720 (Mnn. C. App.
1986); Anderson v. First Northtown Nat'l Bank

*The guarantors do not argue there is a duty owed to them under the marketing
agreement.



361 NwW2d 116, 118 (M nn. C. App. 1985). Anerishare Agency, Anerishare
Conmmmuni cations, Stelk, and Craft are not signatories to the marketing
agreenent, and the narketing agreenent does not show an intent to benefit
the guarantors. See Chard, 392 NW2d at 720-21 (alleged third-party
beneficiary not nentioned in contract). The fact that the | oan docunents
did not exist when Amerishare Investors and ITT Hartford entered into the
nmar keti ng agreenent denonstrates agai nst intended beneficiary status. See,
e.q., Gld NPlunp Poultry Inc. v.. Simmons Eng. Co., 805 F.2d 1312, 1318-
19 (8th Cir. 1986).

In Lee v. Chica, 983 F.2d 883 (8th Cr.), cert. denied, 510 U S. 906
(1993), we held that an arbitration agreenent between a custoner and a
br okerage firm can bind the agent who traded in the account even if the
agent did not sign the custoner agreenent. 1d. at 886-87. W reasoned
that the plain |language of the arbitration clause covered the custoner's
cl ai ns agai nst the agent who was nanagi ng her account as an enpl oyee of the
brokerage firm 1d. at 887. |In Lee, however, the only agreenent at issue
was the custoner agreenent and the custoner sued for clains under that
agreement. Cf. Schoenborn, 495 NNW2d at 463 (refusing to extend policy's

arbitration clause). Here, ITT Hartford sued to collect nobney under the
| oan agreenents. The |oan transaction was a separate agreenent, distinct
from the marketing agreenent. The | oan agreenents involved different

entities and obligations. Cf. Anda Constr. Co. v. First Fed'|l Savings &
Loan, 349 N.W2d 275, 278 (Mnn. . App. 1984). The fact that Amerishare
may have clains against |ITT Hartford under another agreenent does not
transformthe two agreenents into one unified transaction. |ITT Hartford's
claimto recover under the |oan agreement has no bearing on Anerishare's
ability to arbitrate its clains, as readily conceded by ITT Hartford.*

“At oral argument, Amerishare stated that it had requested arbitration of its
clamsagaing ITT by filing its motion to compel arbitration in thiscase. The marketing
agreement, however, setsforth a detailed procedure for the initiation of arbitration and
selection of arbitrators. At the time of oral argument, Amerishare admitted that it had
not yet initiated arbitration proceedings under the marketing agreement.



Amerishare also argues that the arbitration provision in the
mar keting agreenent extends to this dispute because the guaranty and
security agreenents expressly incorporated Anmerishare's obligation to
arbitrate. The guaranties provide:

Guar ant or absol utely, i rrevocably and unconditional ly
guarantees to Secured Party the paynent and performance of al
liabilities and obligations of Anerishare Investors, Inc.

("Debtor") pronptly when due, by acceleration or otherw se
under that certain Loan Agreenent of even date by and between
Debt or and Secured Party.

Thi s language, however, is a guarantee of Anerishare's obligation
"under that certain |oan agreenent." |t does not obligate the guarantors
under the nmarketing agreenent. This presents a far different scenario than
that in Conpania Espanola de Petroleos, S.A v. Nereus Shipping. S A, 527
F.2d 966 (2d Gr. 1975), cert. denied, 426 U S. 936 (1976), where the court
found the guarantors bound by the arbitration clause in the original
contract. Id. at 973-74. Al though the guaranty in that case did not
contain an arbitration provision, the guarantors in that case not only
agreed to performthe balance of the original contract, but also agreed to
assune the rights and obligations under the original contract. 1d.

Al t hough we recognize that we nust resolve any anbiguities in the
mar keting agreenent in favor of arbitration, we can say with positive
assurance that the arbitration clause does not cover the instant dispute.
Anerishare and | TT Hartford executed the nmarketi ng agreenment ei ght nonths
before the execution of the pronissory note and guaranties. Although the
prom ssory note refers to the marketing agreenent, it does not provide that
the note or guaranties are subject to the provisions of the marketing
agreerment. . Knutson, 433 NW 2d at 151. |I|ndeed, the note states that
the note and the witings constitute the sole agreenent of Amerishare and
I TT Life and supersede all prior agreements. The |oan agreenents do not

di scuss arbitration and, in fact, expressly provide that Anerishare
consents to the personal jurisdiction of the Mnnesota courts with respect
to the | oan docunents. It is evident to us that the agreenents are not so

connected as to inpose the arbitration provision to the | oan



docunent s.
The district court did not err in refusing to conpel arbitration
.

Even if the court disagrees that arbitration is required, Amerishare
contends that reversal is still warranted because of genuine issues of
material fact. Anerishare contends that there exists a genuine issue of
material fact as to whether the contract performance is excused by the
prevention doctrine. Amerishare contends that "contract performance is
excused when it is hindered or rendered inpossible by the other party."
LaSociete Generale Immbiliere v. Mnneapolis Community Dev. Agency, 44
F.3d 629, 638 (8th Gr. 1994) (quoting Zobel & Dahl Constr. v. Crotty, 356
N.W2d 42, 45 (Mnn. 1984)), cert denied, 116 S. C. 58 (1995).

Anerishare contends that it raised nunerous factual issues supporting
conplete defenses to ITT's clains; nost inportantly, a defense based on
ITT's breach of its duty of good faith. Anerishare argues the affidavits
it filed raised a genuine issue of material fact both as to liability and
damages. Anerishare contends that there exists a genuine issue of fact as
to whether | TT breached the marketing agreenent creating liability under
the | oan agreenent and guaranties. Anerishare further contends that there
are genuine issues of fact as to damages under the |oan agreenent and

guaranties. In addition to the affidavits detailing ITT Hartford's actions
which constitute liability under the marketing agreenent, Stelk filed an
affidavit stating that the prom ssory note upon which ITT is suing will be

paid in full by Septenber 1996, due to residual incone that is being
generated nonthly from Aneri share accounts now controlled by ITT Hartford.
The controller for ITT Hartford filed an affidavit stating that it had
reduced Anerishare's debt to ITT Hartford by $276,300, the anount of
conmi ssions due Anerishare. He further stated that |ITT Hartford had not
received the paynents that Anmerishare clainmed would pay off the renmaining
note bal ance, and that |ITT Hartford did not expect any further conm ssions
generated by Anerishare.



The district court stated that in light of the fact that the ITT
Hartford had stipulated to a dismssal of the counterclains and agreed that
counterclains were subject to arbitration, there was no basis for
wi t hhol di ng summary j udgnent.

Amerishare raises the identical argunents before this court,
characterizing its counterclains and affirmative defenses as absolute
defenses to liability, creating a genuine issue of material fact. The only
argunment that Anerishare identifies as to why the arbitration of the
count ercl ai ns cannot proceed i ndependently is that if the arbitration pane
decides that ITT wongfully termnated the marketing agreenent, then ITT
had no right to "call" its loan under the |oan agreenent. If this
happened, the district court rulings would be irreconcilable. Anerishare
cites two cases which hold that a factual finding by a panel of arbitrators
can collaterally estop a related issue in a court proceedi ng.

W are unconvinced by Anerishare's argunent. An arbitrator's
subsequent ruling in favor of Anerishare on its clains under the nmarketing
agreenent would not be irreconcilable to the judgnent on the prom ssory
note. The district court only decided liability under the | oan docunents.
The cases cited by Anerishare establish only that a factual finding of an
arbitrator can be collateral estoppel in a later court proceeding. See,
e.q., Vacca v. Viacom Broadcasting, 875 F.2d 1337, 1339 (8th Cir. 1989).
This principle of collateral estoppel does not apply here because there has
not been an arbitration. See Dean Wtter Reynolds, Inc., 470 U S. at 223
("The coll ateral -estoppel effect of an arbitration proceeding is at issue
only after arbitration is conpleted"). Shoul d Anerishare institute
arbitration and the arbitration panel find in favor of Anerishare on its
counterclains, the arbitration panel can sinply award damages accordi ngly.
There are no genui ne issues of disputed fact. See Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 248 (1986).

W affirmthe district court's judgnent.
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