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HEANEY, Circuit Judge.

Panela E. Arnstrong appeals the district court’s
grant of summary judgnent in favor of Aetna Life
| nsurance Conpany, Aetna Health Plan, and Pl an
Adm nistrator (collectively “Aetna”) on Arnstrong’s claim
that Aetna wongfully denied her benefits under a health
pl an adm ni stered by Aetna and governed by the Enployee
Retirenment Security Inconme Act, 29 USC § 1001
(“ERISA’). W affirm






In May 1993, Arnstrong was diagnosed with | eukem a.
She underwent chenot herapy for the disorder after which
the | eukema went into remssion in Cctober 1993. At the
tinme, Arnstrong had health-care coverage through a group
heal th plan adm ni stered by Travel ers | nsurance Conpany.
On May 1, 1995, Arnstrong left her residence in Col orado,
taking a job wwth a realtor in Kansas Cty. The realtor
offered Arnstrong a group health plan insured by Aetna.
Aetna al so adm nisters the plan, and, by the terns of the
heal th plan agreenent, Aetna has the discretion to review
claims. Arnstrong transferred her coverage to the Aetna
pl an, beconming eligible for benefits under the plan on
June 1, 1995.

On March 7, 1995, Arnstrong visited Dr. Panela Perry,
a primary care doctor, to “get established with a new

physician.” After Arnstrong infornmed Dr. Perry of her
history of |eukema, Dr. Perry ordered a conplete bl ood
count, which was perfornmed the next day. The test
I ndicated a white blood count that Dr. Perry described as
“abnormal” and “ |ow.” Based on the test results and
Arnmstrong’s nedical history, Dr. Perry ordered a nore
detailed test called a “peripheral snear.” On March 13,

1995, the snear evaluation confirnmed that Arnstrong’s
white blood cell count was | ow and showed that her bl ood
cells were “atypical, but not |eukemc.” Wile Dr. Perry
suggested no immedi ate action as a result of the test
results, she encouraged Arnstrong to return for a “well -
woman exam nation” in Septenber 1995.

Arnmstrong saw Dr. Mark Davidner, an oncol ogist, on
June 15, 1995, two weeks after her Aetna coverage began.
Dr. Davidner examned Arnstrong, finding signs of



| eukem a. A bone marrow aspiration on June 27th resulted
in a definitive diagnosis of |eukem a. Ar st rong
subsequently received treatnent for |eukema through
chenot herapy and a bone nmarrow transpl ant.

Arnstrong sought coverage from Aetna for her |eukem a
treat nent. Aetna initially indicated that Arnstrong’s
policy covered the treatnent but subsequently limted her
coverage based on the “preexisting condition” provision
i n the health plan.



The plan defines a preexisting condition as a condition
that was di agnosed or treated, or for which treatnent or
services were received, or prescription drugs or
medi ci nes were prescribed or taken within 180 days of the
dat e coverage becane effective. (Appellant’s App. at 92.)
The plan limts benefits for treatnment of a preexisting
condition within the first year of coverage to $4, 000.
Arnmstrong appeal ed Aetna's determ nation that her claim
fell under the preexisting condition |imtation. Aetna
reaffirmed its decision because Arnmstrong had received a
service for leukema wthin the previous six nonths when
Dr. Perry conducted her exam nation of Arnstrong.

Arnmstrong appealed Aetna's determnation to the
district court. Arnstrong argued that the court should
review Aetna’ s decision de novo because Aetna’ s role as
both insurer and adm nistrator of the plan created a
conflict of interest. Mor eover, she clained that the
i ncentives Aetna provided to its claimevaluators to deny
benefits further justified heightened review by the
court. Arnstrong then argued that M ssouri |aw should
apply to her claimand that, under Mssouri |law, Aetna's
preexisting condition provision is invalid. Ar st rong
alternatively argued that she did not have a “condition”
within the neaning of the policy. The court determ ned
that Aetna' s decision was subject to an abuse-of-
di scretion standard, Delaware |aw applied to Arnstrong’s
claim and substanti al evi dence supported Aetna’'s
decision that Arnstrong had a preexisting condition.
Arnmstrong appeals the district court’'s ruling and we
affirm



A. St andard of Revi ew

We review a decision by an ERI SA pl an adm ni strator
or fiduciary for an abuse of discretion if the plan
specifically gives the admnistrator or fiduciary the
authority to construe the terns of the plan. Firestone
Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989).
However, where the admnistrator or fiduciary has a
conflict of interest or acts with an inproper notive,
that nust be weighed as a “factor in determ ning whether
there is an abuse of discretion.” Restatenent (Second)
of Trusts 8 187, Comment d (1959), quoted in Firestone
Tire, 489 U S at 115. W have not addressed the
appropriate standard for review where the insurer of a
health benefits plan is also the plan admnistrator.?
QG her circuits have addressed this specific question. In
At wood v. Newnont Gold Conpany, 45 F.3d 1317, 1323 (9th
Cr. 1995), and Brown v. Blue Cross & Blue Shield of
Al abama, Inc., 898 F.2d 1556, 1566-67 (11th Cir. 1990),
the Ninth and Eleventh G rcuits adopted a “presunptively

"We have addressed the question of whether a variation of the abuse of discretion
should apply where a “procedural irregularity” occurred in a plan administrator’s
determination of availability of benefits. See Wald v. Southwestern Bell Customcare
Med. Plan, 83 F.3d 1002, 1007 (8th Cir. 1996); Buttram v. Central States S.E. and
S\W. Areas Hedlth & Welfare Fund, 76 F.3d 896, 900 (8th Cir. 1996). In those cases
we held that for a heightened standard to apply, a plaintiff must show that the
procedura irregularity caused the plan trustee to breach afiduciary duty to the plan’'s
beneficiary. Wald, 83 F.3d at 1007; Buttram, 76 F.3d at 900. Armstrong does not
assert the existence of a procedural irregularity. Rather, she contends that Aetna has
aconflict of interest as both the plan insurer and administrator and that Aetna’'s claim
evaluators were biased by Aetna s financial incentives to reject clams.
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voi d” test under which a decision rendered by a plan
adm ni strator with such a conflict is presuned to be an
abuse of discretion wunless the admnistrator can
denonstrate that either (1) under de novo review the
result was correct, or (2) the decision was not nmade to
serve the admnistrator’s conflicting interest. The
Fourth, Fifth, Seventh, and Tenth Crcuits use



a “sliding scale” approach, under which the reviewng
court always applies an abuse-of-discretion standard but
decreases the amount of discretion given to the
adm nistrator’s decision in proportion to the seriousness
of the conflict. See Chanbers v. Famly Health Plan
Corp., 100 F.3d 818, 824-27 (10th G r. 1996); Doe v.
G oup Hospitalization & Med. Serv., 3 F.3d 80, 87 (4th
Cr. 1993); WIlbur v. ARCO Chem Co., 974 F. 2d 631, 638-
42 (5th Cr. 1992); Van Boxel v. Journal Co. Enpl oyees’
Pensi on Trust, 836 F.2d 1048, 1052-53 (7th Gr. 1987).

We hold that the circunstances of this case require
us to review Aetna’'s decision to deny benefits de novo.
W are informed by the reasoning of the Eleventh
Circuit’s holding in Brown, which stated that a
relationship that places an ER SA benefits plan
adm nistrator in “perpetual conflict” warrants a higher
| evel of scrutiny. Brown, 898 F.2d at 1561. Aetna faces
a continuing conflict in playing the dual role of
adm ni strator and insurer of the health benefits plan.
As the insurer, Aetna has an obvious interest in
mnimzing its claimpaynents. Apparently tolimt claim
paynents, Aetna provides incentives and bonuses to its
clains reviewers based on criteria that include a
category called “clainms savings.” (Appellant’s App. at
250- 66) . Despite Aetna's argunent that there is no
evidence that Aetna has directed its reviewers to
| nproperly reject clains, we cannot view the fiduciary
arrangenent between Aetna, its clainms reviewers, and the
plan beneficiaries as the type ER SA provides as
admni stered “solely in the interest of the participants
and beneficiaries.” 29 U S. C. § 1104 (a)(1).

B. Choice of Law



Arnmstrong argued bel ow that Del aware | aw applies to
her claim She now argues that M ssouri |aw applies.
Al t hough we generally need not consider argunents raised
for the first tinme on appeal, see Ryder v. Myrris, 752
F.2d 327, 332 (8th Cr. 1985), we conclude that the
district court properly determ ned that M ssouri courts
apply the law of the state in which a policy is
delivered. See MIler v. Hone Ins. Co., 605 S.W2d 778,
780 (M. 1980). The evidence presented below
denonstrates that




Aetna delivered the policy in Delaware. Ther ef or e,
Del aware |aw appli es. An exam nation of the Del aware
statute gover ni ng t he treat nent of preexi sting
conditions, 18 Del. Code 8 3517 (a), reveals that the
statute only applies prospectively from the statute’'s
enact nent, which occurred after the delivery of the Aetna
health benefits plan, leaving the plan outside of the
statute’s reach. In the absence of a statutory directive
i nvalidating the Aetna plan’s preexisting conditions
clause, the provision is construed based on its plain
| anguage.

C. Aetna's Decision to Deny Benefits

W now turn to whether Arnstrong is entitled to
benefits. Arnmstrong contends that because her |eukem a
was in rem ssion during the 180-day period prior to her
coverage, she did not have a preexisting condition under
the ternms of the plan. Under the terns of the plan,
however, if a plan participant receives treatnent or a
service for a condition within the 180 days prior to when
coverage began, the plan limts benefits. Arnstrong did
not contest below, nor does she do so now, that the
testing she received was a “service” within the nmeaning
of the plan. Therefore, we accept that she received such
a service. See Ryder, 752 F.2d at 332. Li kew se, the
parties do not dispute whether |leukema is a “condition”
wi thin the neaning of the plan.

The district court determned that sufficient
evi dence supported a finding that Arnstrong had | eukem a
prior to the comencenent of her coverage under the plan.
Because that inquiry is not relevant under the terns of
the plan, we need not consider the propriety of the
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district court’s conclusion. Under the Aetna plan, a
“preexisting condition” is a condition for which services
or treatnent were rendered wthin the 180-day period
precedi ng coverage regardless of whether the condition
mani fested itself during that period. Arnstrong received
a service for leukema during the 180-day period, and
| eukema is a condition under the terns of the plan. She
therefore is only entitled to benefits for the treatnent
of that <condition as devised in the plan for a
preexi sting condition.

11



For the foregoing reasons, the decision of the
district court to grant Aetna s notion for summary
j udgnent and deny Arnmstrong’ s notion for summary | udgnent
Is affirmed.

BEAM Circuit Judge, concurring and, in part, dissenting.

| concur in the result reached by the court. I
di sagree, however, with the conclusions reached in Part
I A of the opinion on the standard of review. Thus, in
part, | dissent.

The holding "that the circunstances of this case
require us to review Aetna's decision to deny benefits de
novo" is, essentially, obiter dictum Ante at 5. This
I s because under any standard of review the district
court's deci si on nmust be affirnmed gi ven t he
i nterpretation we place on the words of the enployer's
pl an insured by Aetna. Accordingly, we are not at all
required to establish a review standard in this case and
we shoul d not do so under these particul ar circunstances
since the issue appears to be a mtter of first
i npression in this circuit.

Even assumng that our decision calls for the
establishment of a standard of review, the de novo
standard adopted is directly contrary to Suprene Court
precedent established in Firestone Tire & Rubber Co. V.
Bruch, 489 U. S. 101 (1989).2 The plan

The conflict in Firestone Tire resulted from Firestone being both the sole source of
funding for and the administrator of the ERISA plans at issue while in this case Aetha
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at issue here specifically gives Aetna broad discretion
to construe the terns of the plan. Absent any el enents
of a "conflict of interest,"” any review of Aetna's acts
or decisions would be based upon an unconstrai ned "abuse
of discretion" standard. [d. at 115. "O course, if a
benefit plan gives discretion to an admnistrator or
fiduciary who is operating under a conflict of interest
[as here], that conflict nust be weighed as a 'facto[r]
I n determ ning whether there is an abuse of discretion."'"
ld. (second alteration in original) (citation omtted).
It is difficult, if not inpossible, to read this | anguage
from Firestone Tire contrary to the "sliding scale"
approach--under which the review ng court always applies
an abuse of discretion standard but decreases the anount
of discretion given to the admnistrator's decision in
proportion to the seriousness of the conflict--
established by the Fourth, Fifth, Seventh and Tenth
Crcuits. See Chanbers v. Famly Health Plan Corp., 100
F.3d 818, 824-27 (10th Cr. 1996); Doe v. Goup
Hospitalization & Med. Servs., 3 F.3d 80, 87 (4th Gr.
1993); WIldbur v. ARCO Chem Co., 974 F.2d 631, 638-42
(5th CGr. 1992); Van Boxel v. Journal Co. Enployees’
Pensi on Trust, 836 F.2d 1048, 1052-53 (7th Gr. 1987).

| can find no other circuit that presently applies a
de novo review under the circunstances of this or any
simlar case. |In establishing this de novo standard, the
court asserts that it is "informed" by the reasoning of

is both the benefits insurer and the plan administrator. For our purposes in applying
Firestone Tire, thisisadistinction without a difference. Indeed, since we know nothing
of the premium arrangement between Armstrong's employer and Aetna, it is possible,
if not likely, that Firestone had a more intense conflict of interest than does Aetnain
this matter.
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the Eleventh Crcuit in Brown v. Blue Cross & Blue
Shield, 898 F.2d 1556, 1561 (11th Cr. 1990). Ante at 5.
It is somewhat difficult to understand how the court has
processed information from Brown since the Eleventh
Circuit said "[we therefore hold that the abuse of
discretion, or arbitrary and capricious, standard applies
to cases such as this one, but the application of the
standard is shaped by the circunstances of the inherent
conflict of interest." Brown, 898 F.2d at 1563. | ndeed,
the court al so stated:

Whil e de novo review is an attractive avenue for
controlling the exercise of discretion contrary
to the interests of the beneficiaries, the
application of this strict standard woul d deny
Bl ue Gross the benefit of the bargain it nmade in
t he i nsurance contract.
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Id. In short, Brown does not support the proposition for
which it is advanced by the court. |[|ndeed, no case that
| have di scovered does so.

Accordingly, while I concur in the result reached by
the court, | disagree with its decision to establish a de

novo standard of review for this circuit in this case of
first inpression.

A true copy.
Att est.

CLERK, U. S. COURT OF APPEALS, ElIGHTH C RCUIT.
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