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HEANEY, Circuit Judge.

Mary Ann Rounsaval |l appeal s her twenty-year sentence
for drug and noney | aunderi ng. She contends that the
governnent acted irrationally and/or in bad faith in
refusing to file a notion pursuant to 18 U S. C. 8§ 3553(e)
to reduce her sentence below the statutory twenty-year
mandatory m ninum We concl ude that Rounsavall has nmade
a sufficient threshold showi ng on two separate grounds to
require that this matter be remanded to the district
court for an evidentiary hearing to determne if, in
fact, the governnent acted irrationally and/or in bad
faith.



On Novenber 9, 1995, Mary Ann Rounsavall entered into
a plea agreenent with the governnent. As part of her
agreenent, she pled guilty to drug and noney | aundering
charges. Absent such an agreenent, she woul d have faced
360 nonths to life with a statutory mninmm of twenty
years. Her agreenent with the governnent provided that
I f she cooperated in the prosecution of her brother, the
governnment woul d consider filing notions allowi ng her to
receive a sentence at or below the statutory mandatory
m ni num According to an affidavit submtted by
Rounsaval |l to the district court, Assistant United States
Attorney Bruce Gllan told Rounsavall that he did not
want or believe that she should go to prison for the
twenty years required by the statutory mandatory m ni mum
sentence if she conplied with the ternms of the plea
agreenent. Gl lan indicated Rounsavall shoul d expect to
receive sonewhere between seven to ten years for her
cooperation, although the decision as to the length of

her sentence would be entirely up to the judge. 1In his
affidavit, United States Attorney Thonas Monaghan st ated
that the governnment initially sought Rounsavall’s

assi stance because the governnent believed that once she
hel ped in the prosecution, Rounsavall’s brother would
al so cooperate.

Rounsavall testified against her brother in two
separate crimnal proceedings. First, she testified
agai nst her brother at his drug and noney || aundering
trial. During his trial, she testified for four days.
She also testified agai nst her brother for an additional
day at a forfeiture proceeding. Al told, she testified



for five days, |longer than any other w tness, in helping
t he governnent convict her brother and secure a life
sentence against him?

'Rounsavall also helped the government recover property worth several
thousand dollars.



Utimtely, the governnent filed a § 5K1.1 notion,
under the United States Sentencing Guidelines, but not an
18 U S.C. § 3553(e) notion. Based upon the governnent's
filing of the 8 5K1.1 notion, Rounsavall was sentenced to
twenty years, the | owest possible sentence the district
court could order under the statutory mandatory m ni num
Because the governnent wthheld filing a § 3553(e)
nmotion, the district court could not further |ower
Rounsaval | ' s sent ence.

According to an affidavit fromUnited States Attorney
Thomas Monaghan, the governnent considered but decided
against filing a 8§ 3553(e) notion for the followng
reasons:

(a) the failure of the defendant to cooperate
with the governnent until her second trial; (b)
the fact that a portion of her testinony
regardi ng noney | aundering given during a trial
agai nst a codefendant was not accurate or
conplete; (c) the fact that no other persons can
be prosecuted as a result of her cooperation;
and (d) the fact that she violated her plea
agreenent by not giving reliable and conplete
testinony regardi ng noney | aunderi ng.

United States v. Rounsavall, No. 4:CR94-3034, at 4 (D
Neb. Sept. 11, 1996).

The district court judge strongly disagreed with the
decision of the prosecutor not to file a 8 3553(e)
not i on:

In ny opinion, M. Rounsavall’s testinony
agai nst her brother was extrenely helpful to the
Governnent, was, in |large neasure, truthful and
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was provided to the CGovernnent at great personal

cost to Ms. Rounsavall.
going to have to live the rest

know ng she contributed to her
dying in prison. |If the Governnent had filed a
noti on under the statute, | would |ikely have
substantially departed bel ow the sentence that |

now nmust i npose under

(Sent. Tr. at 531-32, Nov.
judge further stated that:

t he | aw.

22, 1996).

In sonme ways, she’'s

of her life

br ot her probably

The district court



Since this dispute has arisen, Rounsavall,
w thout the governnent making any prom ses
respecting the departure question, has further
cooperated wth the governnent by stipulating to
forfeiture of certain property. Mor eover,
Rounsavall has also agreed to the entry of a
noney judgnent in the sum of $200, 000.
Rounsavall nade these concessions despite the
fact that her plea agreenent did not require
them and despite the fact that the governnent
had made no direct or indirect prom se that
further cooperation m ght change t he
governnent’s departure decision.?

Rounsaval |, No. 4:CR94-3034, at 8-9 (citations omtted).

Despite disagreeing with the governnent’s deci sion,
the district court found that there was no reason to hold
an evidentiary hearing regarding Rounsavall’'s claimof a
breach of her agreenent because the governnent had sinply
agreed to consider her cooperation and nothing nore.
Rounsaval | appeals the district court's denial of her
notion to conpel the governnent to file a § 3553(e)
not i on.

When the governnment files a substantial assistance
notion under 8 5K1.1, a sentencing court may depart from
the guidelines sentencing range but not the statutory
m ni num Mel endez v. United States, 116 S. C. 2057,
2063 (1996). When the governnent files a substantia
assi stance notion under 8 3553(e), however, a sentencing

?0On the basis of the latter fact, the district court required the United States
Attorney to examine again the departure question in light of this new cooperation.
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court may depart from the applicable mandatory m ni mum
sentence. |d.

In this regard, the law s practical effect 1is
t wof ol d: 1) where a 8 5K1.1 motion is filed, the
district court cannot sentence below the statutory
mandatory mninmum 2) where a 8 3553(e) notion is filed,
on the other hand, the district court is able to depart



bel ow the mandatory m ni num sentence otherw se required
by the sentencing guidelines.

In this case, after the governnent filed its § 5K1.1
notion, the district court sentenced Rounsavall to twenty
years, the | owest possible sentence under the statutory
mandat ory m ni num Because the governnent failed to file
a 8 3553(e) notion, the district court correctly believed
It could not depart below the twenty-year sentence even
though it "strongly disagree[d] with the [governnent's]
decision" not to file the notion. Rounsaval |, No.
4: CR94- 3034, at 8.

"A sentencing court my not grant a downward
departure for substantial assistance absent a notion by
t he governnent." United States v. Stockdall, 45 F. 3d
1257, 1259 (8th Cr. 1995) (citing United States V.
Kelly, 18 F.3d 612, 617 (8th Gr. 1994); United States v.
Col eman, 895 F.2d 501, 504 (8th Cr. 1990)). There are,
however, Iimted exceptions to this rule. Kelly, 18 F. 3d
at 617. “[Rlelief may be granted absent a governnent
substantial assistance notion if a defendant shows that
the governnent's refusal to nmake the notion was based on
an unconstitutional notive, that the refusal was
irrational, or that the notion was wthheld in bad
faith." I1d. at 617-18 (citations omtted). A defendant
Is entitled to an evidentiary hearing to determne
whet her the governnent acted inproperly if she is able to
make a substantial threshold show ng that the governnent
acted irrationally, in bad faith, or in violation of




one’s constitutional rights. 1d. at 618 (citing Wade v.
United States, 504 U. S. 181, 186 (1992)).

We agree with the district court that United States
Att orney Monaghan shoul d have nmade the § 3553(e) notion
for a statutory downward departure. W go a step
further, however, and hold that Rounsavall nmade a
sufficient threshold showng to require that an
evidentiary hearing be held to determ ne whether the
United States



Attorney’s reasons for not granting the notion were
irrational and/or were nmade in bad faith.

No credence can be given to the United States
Attorney’s first reason, that the defendant failed to
cooperate until her second trial. The fact is that the
pl ea agreenent was not entered into until the second
trial. Thus, if the United States Attorney was going to
take into consideration that Rounsavall was late in
entering a plea, he should have said so at that tine
rather than after the fact.

Nor do we find nerit in the United States Attorney’s
view that the testinony regardi ng noney | aundering given
during the trial against a codefendant was not accurate
or conplete. It appears from the record that the
codef endant was her brother. She testified against him
for the better part of five days and he was convi cted,
the district court found, Ilargely because of her
testi nony.

The third reason for failing to file a statutory
notion, that no other person can be prosecuted as a
result of her cooperation, is equally specious. If this,
in fact, were a condition of her agreenent, then the
prosecutor should have nmade it clear before he accepted
her plea agreenent. He failed to do so.

On the basis of this record, we are unable to divine
the rationale behind the prosecutor’s final reason for
failing to file a statutory notion, that Rounsavall’s
testi nony regardi ng noney | aundering was not reliable or
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conplete.® Again, her brother was not only convicted of
noney | aundering because of her testinony, but the
district court found that she had conpletely cooperated
post-trial in terns of her own

3An examination of the record indicates that Rounsaval’s testimonial
inconsistencies were insubstantial and, as the district court found, she was a key
witness in helping the government convict her brother.
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noney | aundering and had voluntarily agreed to the entry
of a noney judgnent against her in the sum of $200, 000.
It is difficult to imgine a higher degree of
cooper ati on.

W then cone to appellant’s contention that Assistant
United States Attorney Gllan told Rounsavall that she
coul d expect to receive between seven to ten years for

substantially assisting the governnent. At oral
argunent, GIllan contended that whether he nade such
representations to Rounsavall is outside the record. In

I ts nmenorandum and order, however, the district court
acknow edged that it reviewed Rounsavall's affidavit as
part of the entire record before making its final
det erm nati on.

Based on the alleged representations nmade to

Rounsavall, as set forth in her affidavit, the
governnment may have violated the plea agreenent in
failing to file the 8 3553(e) notion. In Wade, the

Suprene Court suggested that the decision to forego
filing a 8 3553(e) notion could be "superseded" by
anot her agreenent nmade by the prosecutor. Wde, 504 U. S.
at 185.

In this case, Gllan's representations to Rounsaval l
may have superseded the broad discretion prosecutors
generally enjoy in determining whether to file a
substantial assistance notion under 8 3553(e). I n her
affidavit before the district court, Rounsavall all eged
that Gllan said that he did not believe she deserved to
go to prison for twenty years if she fully cooperated;
and although it was entirely up to the judge, she should
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expect a seven- to ten-year sentence. As the district
court found, Rounsavall clearly cooperated in providing

substanti al assistance to the governnent. The twenty-
year sentence, therefore, may well have been a violation
of the plea agreenent between Rounsavall and the

Assistant United States Attorney who prosecuted the case.
This court attenpted unsuccessfully to get the Assistant
United States Attorney's view on this matter at oral
argunent . The question will have to be thoroughly
addressed on renand.

13



The governnent argues that its only agreenent was to
consi der whet her Rounsavall had cooperated in determ ning
whether it would file a § 3553(e) notion. The district
court appears to have accepted this view We do not
believe the district court’s authority is so |limted.
Not wi t hstandi ng the |anguage of an agreenent, if the
governnent’s refusal to file a §8 3553(e) notion is
irrational and/or in bad faith, particularly in Iight of
representations made to a defendant, a district court may
require the governnent to nmake a downward departure
not i on.

Additionally, it appears that the governnent may have
based its decision to enter into a plea agreenment with
Rounsavall on factors other than her substanti al
assi st ance. In Stockdall, we stated, "[t]he desire to
dictate the length of a defendant's sentence for reasons
other than his or her substantial assistance is not a
perm ssi bl e basis for exercising the governnent’s power
under 8§ 3553(e)." Stockdall, 45 F.3d at 1261.

In this <case, United States Attorney Monaghan
admtted in his affidavit that the governnent had sought
Rounsaval |'s "assi stance because we believed that her
brother would cooperate with the governnent once he
realized that she was helping" the governnent.
(Appel l ant's Addendum at 17; Monaghan Aff. | 8). The
record indicates that Rounsavall was never infornmed that
t he governnent wanted her assistance to get her brother
to cooperate. As it turned out, Rounsavall's brother did
not cooperate wth the governnent. It appears,
therefore, that when Rounsavall's brother decided not to
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enter into a plea agreenment,® the governnment may have
acted irrationally and/or in bad faith by w thhol ding the
8§ 3553(e) notion. As we stated in Stockdall, when
contenplating filing a 8 3553(e) notion, the governnent
cannot base its decision on factors other than the
substanti al assistance provided by the defendant:

“The government, among many other reasons, may have hoped that in entering
into a plea agreement with Rounsavall's brother, he would have implicated others.
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Section 3553(e) permts the governnent to file a
notion "so as to reflect a defendant's
substantial assistance."” The statute was
enacted to enhance federal |aw enforcenent by
"provid[ing] our United States Attorneys wth
the authority they need to obtain cooperation

and information fromdrug dealers.” It was not
I ntended to grant prosecutors a general power to
control the length of sentences. As the

governnent has itself argued in another case,
"only factors relating to a defendant's
cooperation should influence the extent of a
departure for providing substantial assistance
under 8§ 3553(e).”

Stockdall, 45 F.3d at 1261 (alteration in original)
(internal citations omtted) (enphasis added).

In other words, as applied to the facts of this case,
t he governnent nust base its decision whether to file a
8§ 3553(e) notion on factors related to Rounsavall's
substantial assistance, not on whether her brother
ultimately decided to enter into a plea agreenent. In
our view, this is another issue in which Rounsavall has
made a substantial threshold show ng that the governnent
acted irrationally and/or in bad faith and warrants an
evidentiary hearing.

V.

Consistent with this opinion, we reverse and renand
to the district court for an evidentiary hearing to
determ ne whether the governnent acted irrationally
and/or in bad faith in failing to file a § 3553(e) notion
in light of Rounsavall’'s substantial assistance and the
governnent’s conduct, and whether the governnent
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considered factors outside of Rounsavall’s substanti al
assistance in declining to file the 8 3553(e) downward
departure notion.
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A true copy.
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