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Appel | ees brought this 42 U S.C. 8§ 1983 action chall engi ng portions
of Nebraska statutory |aw which prohibit and crinminalize the circulation
of initiative petitions by persons who have not been registered to vote for
one nonth prior to the circulation of the petitions. See Neb. Rev. Stat.
88 32-629, 32-630, 32-1404, 32-1546. Appell ees,



who are petition-drive organizers or circulators who did not neet the
registration requirenents, allege that the registration requirenents
violated their First Anendnent right to free speech. The district court!?
concluded that the statutory provisions restrict appellees’ core political
speech and, because they are not narrowy tailored to serve the State's
conpelling interests, violate appellees’ First Anendnent rights. Secretary
of State Moore appeals the court’s decision with respect to the
constitutionality of the voter-registration requirenent. He does not
appeal, however, the court’'s decision with respect to the thirty-day
registration requirenent. W affirm

The Nebraska Constitution reserves for the people the power to
propose | aws and anendnents to the constitution and to enact or reject the
sane at the polls by petition, independent of the legislature. Neb. Const.
art. Ill, 88 1, 2. Wile the provisions with respect to the initiative and
ref erendum are sel f-executing, the constitution provides that “legislation
may be enacted to facilitate their operation,” Neb. Const. art. IIlIl, § 4,
including “legislation to prevent fraud.” State ex rel. Stenberg v.
Beerman, 485 N.W2d 151, 152 (Neb. 1992). The Nebraska Constitution does
not inpose residency or registration requirenents on petition circul ators.
In 1995, | egislation was enacted which required that circulators of
initiative petitions had to be registered voters of Nebraska for one nonth
prior to the circulation of any petitions. Neb. Rev. Stat. 88 32-629, 32-
1404. Section 32-630(3)(c) affirmatively prohibited any person from
circulating a petition if he or she is not qualified as a petition
circulator under 8§ 32-629, while § 32-1546(1) makes it a Cdass |
m sdenmeanor to circulate a petition if the circulator is not statutorily
qualified to circulate the petition

Petition circulators nust sign an affidavit before a notary public
on every sheet of the petition stating, anmbng other things, that (a) he or
she is a registered voter of the State of Nebraska; (b) the persons who
signed the petition did so in the presence of the
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circulator, and the date of the signatures is correctly stated on the
petition; (c) the circulator believes the signer has witten his or her
name, street and nunber or voting precinct, and address correctly; (d) the
circul ator believes each signer was qualified to sign the petition, and (e)
the circulator infornmed each signer of the purpose of the petition before
the signer affixed his or her signature. 1d. 8§ 32-628(3). In addition

the petition nust state whether the circulator has been paid or is a
volunteer. |1d. 8§ 32-628(4).

Nebraska law further provides that election officials are “to
determine if the circulator was a registered voter one nonth prior to the
date of circulating and signing the petition,” and if not, “[a]ll [such]
signatures . . . shall not be counted." |Id. 8§ 32-1409(1), (3). Once the
petitions have been submitted to the proper state authorities, the
signatures on the petitions nust go through an extensive verification
pr ocess. In order to prevent fraud, election officials nust determne
anmong ot her things, that each person who signed the petition was registered
to vote before or at the tinme the petition had to be filed with the
Secretary of State. 1d. § 32-14009.

In Meyer v. Grant, 486 U S. 414 (1988), the Supreme Court struck down
as unconstitutional a Colorado statute that prohibited the paynent of
petition circul ators because the | aw “abridged appellees’ right to engage
in political speech and therefore violated the First and Fourteenth
Amrendnents to the Federal Constitution.” 1d. at 416. The Court reasoned
that the circulation of a petition, which “invol ves both the expression of
a desire for political change and a discussion of the nerits of the
proposed change,” constitutes “core political speech.” |d. at 421-22. For
that reason, the Court concluded, the Col orado “statute trenches upon an
area in which the inportance of First Anendment protections is “at its
zenith,” and “the burden that Colorado nust overcone to justify this
crimnal lawis well-nigh insurnountable.” 1d. at 425.




W reject the Secretary of State's attenpt to distinguish Meyer with
the argunent that the registered-voter requirenent does not regulate
“political speech,” but rather the “process” of conducting an initiative
el ection, thereby raising no First Anendnent concerns. As in Meyer, the
statutes at issue in the present case linmt the ability of citizens to have
initiative petitions circulated. The Meyer Court expressly concluded that
“the circulation of a petition involves the type of interactive
conmmuni cation concerning political change that is appropriately described
as ‘core political speech.’” |d. at 421-22.

The concerns raised by the prohibition of paid circulators in Myer
are identical to the effect of the voter-registration requirenent on the

initiative process in the present case. In both instances, the |aws
“limt[ ] the nunber of voices who will convey appell ees’ nessage and the
hours they can speak and, therefore, limt[ ] the size of the audience
they can reach.” |d. at 422-23. Moreover, the laws at issue in both Myer

and the present case “nake[ ] it less likely that appellees will garner the
number of signatures necessary to place the matter on the ballot, thus
limting their ability to make the matter the focus of statew de
di scussion.” |1d. at 423.

Here, the district court nmade the factual determ nation that the
“evidence is undisputed that when petition organizers attenpted to conply
with the restrictions, the nunber of individuals they could hire to solicit
signatures was grossly insufficient to the task, and this was true despite
efforts to obtain ‘qualified” circulators through mass mmiling and
advertisenents.” Ber nbeck v. Mdore, 936 F. Supp. 1543, 1561 (D. Neb.
1996). The evidence further showed that the Nebraska statutes nade it |ess
likely that the appellees, as sponsors of initiatives, would be able to
coll ect the necessary nunber of signatures to place their initiatives on
the ballot. The effect, therefore, of these statutes is a restriction of
the people's constitutional right to express core political speech




The strict or exacting scrutiny standard requires that a state nust
show the regulation in question is substantially related to a conpelling
governnent interest and is narrowy tailored to achieve that end. Burson
v. Freeman, 504 U. S. 191, 198 (1992). Under this standard, the Secretary
of State asserts that the registration requirenment is necessary because it
serves two conpelling state interests: (1) it prevents signature fraud by
assuring the validity of the signatures of registered voters on the
petitions and allowing election officials to track down petition
circulators who have committed fraud; and (2) it nmaintains the integrity
of the initiative process by “assur[ing] that the people participating in
the process are i ndeed Nebraskans.”

Secretary of State More testified that the voter-registration
requi rement serves the conpelling state interest of preventing signature
fraud in two ways. First, it requires circulators to “establish residency
in Nebraska, be aware of Nebraska | aws and have concern about Nebraska
| aws.” Second, it provides a record of those circulating petitions that
can be used to verify signatures on the petitions. Appellees concede the
State has a conpelling interest in preventing fraud, but argue that the
voter-registration requirenent is not narromy tailored to serve that end.

First, appellees note that other l|less restrictive provisions of
Nebraska | aw are adequate to prevent signature fraud wi thout inposing a
voter-registration requirenent. For exanple, Nebraska already has a
si gnature-by-signature verification process in which the election
conmi ssi oner conpares every signature on a petition with the corresponding
signature on a voter-registration card, and al so conpares the printed nane
and address to the registration records. Neb. Rev. Stat. § 32-1409
Nebraska | aw al so makes it a mi sdeneanor for any person to fraudul ently
sign a petition, id. 8 32-1546(1), and a felony to falsely swear to a
circulator's affidavit or to accept or offer npbney in exchange for a
signhature on a petition. |d. 8§ 32-1546(2). Further, each petition page
must contain a warning regarding signature fraud and the penalty therefore,
id. 8§ 32-628(2), and every circulator nust sign an affidavit under oath at
the bottom of each sheet of a petition attesting that he or she w tnessed
each signature, that



the date of each signature is correct and that the circul ator believes each
signer was qualified to sign the petition. 1d. 8§ 32-628(3).

These same devices for preventing signature fraud were found to be
“adequate to the task of minimzing the risk of inproper conduct in the
circulation of a petition” in Meyer, “especially since the risk of fraud
or corruption, or the appearance thereof, is nore renpte at the petition
stage of an initiative than at the tinme of balloting.” 486 U S. at 427.
The State of Nebraska sinmlarly has an adequate arsenal of safeguards to
protect agai nst the danger of signature fraud, and accordingly, we conclude
that the requirenent of voter registration is not narrowy tailored to
serve the State's conpelling interest.

The Secretary of State also contends the State has a conpelling
interest in nmaintaining the integrity of the initiative process, in other
words, an interest in assuring that the process is reserved “for
Nebr askans, people who live in Nebraska, nmake their livelihood here, wll
continue to live here.” Bernbeck, 936 F. Supp. at 1562. Noting that the
Nebraska Constitution gives the right to circulate petitions to the
“people,” without any limtation on whether they are registered to vote or
residents of Nebraska, the district court disagreed that the State has a
conpelling interest in prohibiting non-registered voters fromcircul ating
petitions.

The district court noted, however, that even assuning that
reserving the right to the initiative process to Nebraska residents was a
conpelling interest, the registration requirenent for circulators was not
narrowy tailored to satisfy that interest. |d. at 1562. The court stated
that “the specific voter-registration requirenent for circulators harns the
very Nebraskans it is ostensibly designed to protect” by preventing
Nebraskans from hiring non-registered voters, regardless of their
residence, to circulate their petitions. Id. at 1563 (enphasis in
original). Finally, the district court noted that in no other situation
does Nebraska |l aw prohibit or restrict Nebraskans who advocate or oppose
el ectoral neasures fromhiring or recruiting non-registered voters to



chanmpion their cause, including hiring non-registered | obbyists, non-
regi stered canpai gn workers or canpai gn nanagers, or non-regi stered persons
to run a tel ephone bank opposing various initiatives. |d. W agree with
the district court that even if the interests advanced by the State to
support the registration requirenent are conpelling, the law is not
narromy tailored to achi eve those interests.

Qur decision conports with the Tenth Circuit’'s recent decision in
Anerican Constitutional Law Found., Inc. v. Meyer, 120 F.3d 1092 (10th Grr.
1997), where the court applied strict scrutiny to a Col orado | aw requiring
petition circulators to be registered voters, Colo. Rev. Stat. § 1-40-
112(1), and concluded that Colorado failed to identify a conpelling state
interest to which its registration requirenent is narrowmy tailored. |d.
at 1100. The court noted that “[t]he nmandatory excl usion of unregistered
circulators also linmts the nunber of voices to convey the proponent’s
nessage, limting the audi ence the proponents can reach and naking it |ess
likely they will be able to gather the required nunber of signatures to
pl ace a neasure on the ballot.” 1d.

In summary, we agree with the district court that the law requiring
petition circulators to be registered voters in Nebraska violates the First
Amendnent because it restricts core political speech and the statutory
requirenent is not the least restrictive nmeans available for satisfying
Nebraska's interests in preventing signature fraud and nmintaining the
integrity of its initiative process. We have considered other issues
rai sed by the appellant and find themto be without nmerit. Accordingly,
the judgnment of the district court is affirned.
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