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McM LLI AN, Circuit Judge.

Teansters Local No. 41 (the Union) appeals from a prelimnary

injunction in favor of Kansas City Southern Transport
(Transport), and the Kansas

*The Honorable Paul A. Magnuson, Chief Judge, United States District

Court for the District of Minnesota, sitting by designation.



City Southern Railway Conpany (Railway) (together, “the plaintiffs”)
entered in the United States District Court®! for the Western District of
M ssouri enjoining the Union’s picketing activity at various Railway
facilities. Kansas City S. Transp. Co. v. Teansters Local No. 41, No.
96-0823-CV-W2 (WD. M. Aug. 19, 1996) (hereinafter, “nodified order”)
(nodifying id. (Aug. 9, 1996) (hereinafter, “order” or “original order”)).
The district court initially issued a prelimnary injunction against the
Union and ordered arbitration of the underlying dispute, order at 9-10, but
it subsequently nodified its order, staying the arbitration provisions of
the original order pending an evidentiary hearing on the plaintiffs’
request for a pernmanent injunction. Modified order at 1. For reversal
the Union argues that the district court erred in holding that it had
subject matter jurisdiction and, alternatively, that the injunction
viol ates the Norris-LaCGuardia Act, 29 U S.C. 8§ 101-115. For the reasons
di scussed below, we affirmthe order of the district court.

Jurisdiction was asserted in the district court based upon 29 U S.C
8§ 185(a). Jurisdiction on appeal is proper based upon 28 U S. C. § 1292(a).
The notice of appeal was tinely filed under Fed. R App. P. 4(a).

| . Background

The relevant facts are not in dispute and are taken in large part
fromthe district court’'s original order. Oder at 1-3. Transport is a
Loui si ana corporation engaged in the business of transporting freight to
and fromrailroad cars. Railway is a Mssouri corporation engaged in the
operation of an interstate railroad with operations in eleven states.
Transport and Railway were parties to a contract under which Transport
operated the internodal (piggyback) ranp and provi ded | oadi ng and unl oadi ng
services for Railway at Kansas City, Mssouri, and other |ocations. The
Uni on represent ed

'The Honorable Fernando J. Gaitan, Jr., United States District Judge for the
Western District of Missouri.
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Transport's hourly paid enpl oyees who perforned the ranping services at the
Kansas City, M ssouri, |ocation. Transport and the Union signed a
col l ective bargai ning agreenent (the CBA) covering Transport's enpl oyees
fromApril 1, 1994, through March 31, 1998. Article 40 of the CBA provides
that all differences arising between Transport and the Union or any
enpl oyee are to be settled within the context of a grievance-arbitration
process. Railway is not a signatory to the CBA

In May 1996, Railway notified Transport of its decision to terninate
the use of Transport's services at the Kansas City, Mssouri, |ocation.
I nstead, Railway contracted with a non-union entity, In-Term nal Services,
Inc., to performthose services. Once Railway ternminated its relationship
with Transport, Transport did not have any work to performat the Kansas
Cty, Mssouri, location. Accordingly, on May 31, 1996, Transport notified
the Union that, due to Railway's decision to term nate Transport’s services
at the Kansas City, Mssouri, location, Transport would discontinue
operations in Kansas City. As a result, Transport term nated seventeen
enpl oyees that were represented by the Union.?2

The Uni on subsequently filed an unfair |abor practice charge with the
National Labor Relations Board, alleging that Transport and Railway are a
“single enployer”?® and t hat

[s]ince on or about My 14, 1996, and continuing
thereafter, the Enployer has failed and refused to
bargain with Teansters Local 41, affiliated wth
I nternational Brotherhood of

?Consequently, the real dispute is between the Union and Railway.

%Under the single employer doctrine, two or more related enterprises are treated
“as a single employer for purposes of holding the enterprises jointly to a single
bargaining obligation or for the purpose of considering liability for any unfair labor
practices.” lowa Express Didlrib., Inc. v. N LRB, 739 F.2d 1305, 1310 (8th Cir.), cert.
denied, 469 U.S. 1088 (1984).
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Teansters, AFL-CIO, a |abor organization, by, inter
alia, subcontracting all of the bargaining unit work
to a non-union firmin order to evade the obligations
under its collective bargaining agreenent wth
Teansters Local 41.

On or about May 29, 1996, the Enployer terninated the
enmpl oynent of all 17 of the bargaining unit enpl oyees
at its piggyback ranp operation in Kansas City,
[Mssouri,] because of their nenbership in, or support
of, Teansters Local 41.

On August 2, 1996, as a result of the termination, the Union and the
term nated Transport enpl oyees began picketing at nine Railway facilities
in the Kansas Cty, Mssouri, area to protest what the Union characterized
as unfair labor practices.* A so on August 2, 1996, the plaintiffs
petitioned the district court for injunctive relief against the Union
asserting that the Union's picketing violated the no-strike pledge
contained in the CBA and seeking declaratory judgnent that Railway is not
a party to, or bound by, the CBA Later that day, the district court
i ssued a tenporary restraining order against the Union. See order at 2.

On August 9, 1996, the district court granted the plaintiffs' request
for a prelinmnary injunction enjoining the Union and the Transport
enpl oyees fromtheir picketing activities and ordered that, as a condition
of receiving the prelimnary injunction, Railway enter into arbitration
with the Union regarding the | abor dispute. |1d. at 9-10. The district
court held that Railway failed to provide evidence in support of its
position that it is not a single enployer with Transport and, accordingly,
ordered Railway to arbitrate the dispute with the Union pursuant to the
CBA. Id. at 6, 9-10. However, on August 19, 1996, pursuant to the
plaintiffs' notion to nodify the order, the district court nodified its
August 9, 1996, order and stayed the arbitration provisions of the origina
order pending an evidentiary hearing on the plaintiffs’ request

“The Union contends that the employees were terminated in order to free the
plaintiffs of a*“no subcontracting” clause contained in the CBA.
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for a permanent injunction, including the issue of single enployer status.
Modi fied order at 1. Transport offered to arbitrate the dispute, and
Rai | way agrees to arbitrate the dispute if the district court finds that
Transport and Railway are a single enployer. However, rather than
proceeding with the evidentiary hearing and subsequent arbitration with
Transport and possibly Railway, the Union appealed the prelimnary
i njunction.

Il. Discussion

It is necessary at the outset to clarify the relationshi ps between
the parties and to set forth the Union's seeningly inconsistent position
on appeal. As noted earlier, the real dispute in this case is between the
Union and Railway. However, the only way that the Union can conpel Railway
to arbitrate the underlying dispute -- i.e. the termination of Transport’s
enpl oyees -- is through the CBA, to which Transport is the sole signatory
enpl oyer. Thus, the Union, in order to enforce the CBA s grievance
arbitration clause agai nst Railway, argues that Railway and Transport are
a single enployer and, therefore, both are bound by the CBA
Alternatively, the Union argues that, if Railway is not bound by the CBA' s
grievance arbitration clause, then the Union is not bound by the CBA' s no-
strike clause and, therefore, Railway is not entitled to a prelimnary
i njunction.

“We review an order granting a prelimnary injunction for an abuse
of discretion, clear legal error, and clearly erroneous fact findings.”
HIl v. Xyquad. Inc. 939 F.2d 627, 630 (8th Gr. 1991); see Dataphase Sys.
Inc. v. CL. Sys., Inc., 640 F.2d 109, 114 n.8 (8th GCir. 1981) (en banc)
(Dat aphase) (noting that the grant of prelimnary relief is within the
di scretion of the district court).




A. Subject Matter Jurisdiction

The Union argues that the district court |acked subject matter
jurisdiction in this case because the essential cause of action was brought
by an enpl oyer (Railway) who has never been a party to the CBA and who
cannot thereby claimany of the benefits or pronises incorporated therein
-- in particular, the nandatory grievance-arbitration procedure and the
attendant no-strike pledge. The Union clains that Railway consistently
asserted to the district court that it was not bound to arbitrate under the
CBA. Therefore, contends the Union, Railway cannot, on the one hand, seek
protection fromthe CBA' s no-strike clause and, on the other hand, deny any
obligation to arbitrate under the grievance-arbitration provision of the
CBA.

The Union argues that, because Transport is the signatory enpl oyer
to the CBA and has since ceased all of its operations, Transport has no
real or substantive interest in the wunderlying dispute or in the
enforcenent of the CBA. The Union therefore contends that Railway is the
real party in interest because the picketing could not have affected
Transport's al ready defunct business. The Union naintains that, although
Railway is the real party in interest, Railway is unable to enforce the no-
strike pledge contained in the CBA because it is not a party to the CBA
While the Union adnmits that a federal court is not necessarily divested of
jurisdiction under 29 U S.C. § 185 based upon the fact that an enpl oyer has
not signed the |abor agreenment, it argues that Railway |acks standing to
bring its clai mbecause it denies being bound to the CBA, specifically, to
the obligation to arbitrate di sputes under the CBA

We disagree and hold that the district court had subject matter
jurisdiction over the plaintiffs' petition for injunctive relief against
the Union and request for declaratory relief regarding Railway's obligation
to arbitrate. The district court’s jurisdiction was predicated on § 301(a)
of the Labor Managenent Rel ations Act (LMRA), 29 U S.C. § 185(a):



Suits for violation of contracts between an
enployer and a |abor organization representing
enpl oyees in an industry affecting cormerce as defi ned
in this chapter, or between any such |abor
organi zati ons, nmay be brought in any district court of
the United States having jurisdiction of the parties,
without respect to the anobunt in controversy or
Wi thout regard to the citizenship of the parties.
"Whet her or not a conpany is bound to arbitrate, as well as what issues it

must arbitrate, is a natter to be determned by the court, and a party
cannot be forced to arbitrate the arbitrability issue." Litton Fin.
Printing Div. v. NLRB, 501 U.S. 190, 208 (1991) (citations onmtted). The
district court’'s jurisdiction under 8 301 is deternined by exam ning
whet her the nmajor issues to be decided “can be characterized as prinmarily
representational or primarily contractual.” Local 204, IBEWV. lowa El ec.
Light & Power Co., 668 F.2d 413, 419 (8th Gr. 1982). The single enpl oyer
status issue is prinmarily contractual and subject to the district court’'s
jurisdiction, while the question of whether a non-signatory enployer with
single enployer status is bound by a collective bargai ning agreenent is
primarily representational and thereby outside the district court’'s
jurisdiction. See Brotherhood of Teansters, lLocal 70 v. California
Consolidators, Inc., 693 F.2d 81, 83-84 n.4 (9th Cr. 1982), cert. denied,
469 U.S. 887 (1984); see also Metropolitan Detroit Bricklayers Dist.
Council v. J.E. Hoetger & Co., 672 F.2d 580, 583 (6th Cir. 1982) (district
court had jurisdiction under §8 301 of LMRA to decide whether party was a
“‘joint enmployer’ such that it could be bound by the collective bargaining
agreenent”).

In this case, the Union argued to the district court that the
plaintiffs were a single enployer and that Railway was therefore bound by
the grievance-arbitration provision in the CBA Consequently, the district
court ordered an evidentiary hearing on the issue. The district court had
subject matter jurisdiction to determne the single enployer status issue.
See Crest Tankers, Inc. v. National Mritinme Union of Am, 605 F. Supp
1270, 1276 (E.D. Mpb. 1985), rev'd on other grounds, 796 F.2d 234 (8th GCir.




1986). Moreover, the Union is estopped fromarguing that Transport has no
real interest in the underlying dispute or in the enforcenent of the CBA
because of its own assertion that the CBAis in effect and that the all eged
contractual responsibilities under the CBA -- specifically, the arbitration
provisions -- should be enforced. Accordingly, we hold that the district
court properly exercised subject matter jurisdiction

B. The Norris-LaCGuardi a Act

The Union alternatively argues that, even if the district court’s
jurisdiction was proper, the prelinmnary injunction violated the Norris-
LaCGuardi a Act.

No court of the United States shall have jurisdiction
to issue any restraining order or tenporary or
permanent injunction in a case involving or grow ng
out of any labor dispute to prohibit any person or
persons participating or interested in such dispute .

from doi ng, whether singly or in concert, any of
the follow ng acts:

(a) Ceasing or refusing to performany work or to
remain in any relation of enploynent;

(e) AGving publicity to the existence of, or the
facts involved in, any |labor dispute, whether by
advertising, speaking, patrolling, or by any other
net hod not involving fraud or viol ence;

(f) Assenbling peaceably to act or to organize to
act in pronotion of their interests in a |abor

di sput e;

(i) Advising, urging, or otherw se causing or
i nduci ng without fraud or violence the acts heretofore
speci fi ed.



29 U.S.C. § 104. However, in Boys Markets, Inc. v. Retai
770, 398 U S. 235 (1970) (Boys Markets), the Supreme Court recognized

Local

d erks Uni on,

the followi ng narrow exception to the anti-injunction provisions of the
Norri s-LaGuardi a Act:

in order to acconmbdate the anti-injunction provisions
of Norris-LaGuardia to the subsequently enacted
provisions of & 301(a) [of the Labor Managenent
Rel ations Act] and the strong federal policy favoring
arbitration, it was essential to recognize an
exception to the anti-injunction provisions for cases
in which the enployer sought to enforce the union's
contractual obligation to arbitrate grievances rather
than to strike over them

Jacksonville Bulk Termnals, Inc. v. International Longshorenen's Ass’n,

457 U. S. 702, 708 (1982), citing Boys Markets, 398 U S. at 249-53. Under
t he Boys Markets exception,

[a] District Court entertaining an action under 8§ 301
[of the Labor Managenent Relations Act, 29 US C 8§
185,] mmy not grant injunctive relief against
concerted activity unless and until it decides that
the case is one in which an injunction would be
appropri ate despite the Norris-LaGuardia Act. When a
strike is sought to be enjoined because it is over a
gri evance which both parties are contractually bound
to arbitrate, the District Court nmay issue no
injunctive order wuntil it first holds that the
contract does have that effect; and the enployer
shoul d be ordered to arbitrate, as a condition of his
obtaining an injunction against the strike. Beyond
this, the District Court nust, of course, consider
whether the issuance of an injunction would be
warranted under the ordinary principles of equity --

whet her breaches are occurring and will continue, or
have been threatened and will be comm tted; whether
t hey have caused or will cause irreparable injury to

the enployer; and whether the enployer wll suffer
nore fromthe denial of an injunction than



will the union fromits issuance.

Boys Markets, 398 U S. at 254 (citation omtted). The Suprene Court
further refined the Boys Markets exception in Buffalo Forge Co. v. United
Steelworkers of Am. AFL-CIQ 428 U. S. 397, 406 (1976), and held that it
applies only where the underlying dispute, that which precipitated the
strike, is subject to binding arbitration under the parties’ collective
bar gai ni ng agreenent.

The Union argues that neither Railway nor Transport satisfied the
strict linmtations placed on injunctions issued pursuant to the Boys
Mar kets exception to the Norris-LaGuardia Act. The Union contends that
"[a] court should not enforce a no-strike clause at the behest of a
putative alter-ego or affiliate until the court finds that the alter-ego
is in fact bound by the agreenent containing the no-strike provision."
Tudor Fashions Ltd. v. Romey, 634 F. Supp. 297, 302 (S.D.NY. 1986)
(Tudor) (holding that enployer was not entitled to a Boys Market injunction
because it was not a party to the collective bargaining agreenent). The
Union maintains that the district court erred in nodifying its initial
order, which expressly conditioned the prelinmnary injunction upon
Rai lway' s agreenent to arbitrate the dispute. The Union also clains that
the injunction violated the Boys Markets requirenent that the plaintiffs
show irreparable harm caused by the picketing because Transport was no
| onger doi ng busi ness. See Tudor, 634 F. Supp. at 303 (holding that
because plaintiff was not doing business, it could not suffer harmfromthe
union's conduct). The Union further contends that the plaintiffs were not
entitled to injunctive relief because of their unclean hands, as a single

enpl oyer, in transferring the work to In-Terminal Services, Inc., in order
to avoid their collective bargaining obligations with the Transport
enpl oyees.

The Union al so argues that the injunction was inproper because it was
i ssued without strict confornmity to the procedural requirements of the
Norris-LaCQuardia Act, 29 U S.C. § 101. The Union clains that the district
court |lacked the authority to issue the prelinnary injunction because it
failed to conduct an evidentiary hearing. See id.
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8 107. Further, the Union maintains that the issuance of the injunction
violated 29 U S.C. 8§ 108 because the plaintiffs failed to exhaust al
alternative dispute resolution nechani sns when Railway refused to subnit
to immediate arbitration. Finally, the Union clains that the injunction
was inproper for failing to satisfy the requirenent of 29 U S. C. § 109 that
findings of fact be nade and filed by the district court prior to the
i ssuance of the injunction. The Union maintains that, because these
procedures were not followed, not only did the prelimnary injunction
violate the provisions of the Norris-LaGuardia Act, but also the district
court lacked jurisdiction to enter the prelimnary injunction

W hold that the district court properly issued the injunction under
the rationale of Boys Markets and Buffalo Forge because the dispute
underlying the strike, Transport’'s termnation of its enployees, is
arbitrabl e under the collective bargaining agreenment. The prerequisites
for a Boys Markets injunction are present in this case: (1) Transport and
the Union are signatories to the CBA, which expires March 31, 1998, and are
bound by the grievance arbitration clause contained therein® (2) the
i ssuance of the injunction was properly conditioned on the district court’'s
order for the parties to the CBAto arbitrate, an order governing the Union
and Transport, as well as Railway if it is found to be a party to the CBA
and (3) injunctive relief is warranted under ordinary principles of equity.
See Boys Markets, 398 U. S. at 254. Under ordinary principles of equity,
this court considers: “(1) the threat of irreparable harmto the novant;
(2) the state of bal ance between this harmand the injury that granting the
injunction will inflict on other parties litigant; (3) the probability that
movant wll succeed on the nerits; and (4) the public interest.”
Dat aphase, 640 F.2d at 114. “In balancing the equities, no single factor
is determnative.” Id. at 113. The district court did not abuse its
di scretion in concluding, based upon the follow ng reasoning, that

>The labor contract is in effect between Transport and the Union because, if
Transport resumed operations, the CBA would govern the collective bargaining
relationship until it expires on March 31, 1998.
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“these factors weigh heavily in favor of Railway.” Oder at 8.

If the Union resunes its picketing activity, Railway
enpl oyees that are nenbers of the sane union nay
i ndeed refuse to work[,] thereby severely restricting
Rai lway’'s ability to carry out a nodi cum of business

activities. Further, nenbers of the public that
depend on Railway's services nmay be inconveni enced by
the Union’s activities. As such, [the] [clourt is

persuaded that Railway is faced with the possibility
of irreparable harm if injunctive relief is not
gr ant ed.

Simlarly, the balance of the harm wei ghs heavily in
favor of Railway. . . . The Union has filed at |east
two charges with the [National Labor Rel ations] Board
on behalf of these [seventeen term nated] enployees.
By filing these charges with the Board, the Union is

assured its constituents’ grievances wll be
addr essed. In contrast, Railway runs the risk of
irreparable harmif the prelimnary injunction is not
granted. . . . Wile there is no way of predicting

how, or to what extent, a continuation of the Union's
pi cket[ing] activity would affect Railway, it is
al nost certain to have detri nent al fi nanci al
ram fications.

Mor eover, given the fact that the [CBA] specifically
prohibits the very activity the Union is engaged in,
and in light of the United States Suprene Court's
stated preference for the resolution of |abor disputes
by arbitration, . . . the [c]Jourt finds that it is
likely that plaintiffs would succeed on the nerits.

Finally, the [c]ourt is persuaded that it is in the
best interest of the public to issue the prelininary
i njuncti on. Rai lway is part of an industry that is
paranount to the success of this country’'s interstate
CONMEr ce. If, as here, the facts do not warrant it,
di sruption of such a vital industry should be avoi ded.

Id. at 8-9 (citation omtted). Contrary to the Union's argunent, Transport
coul d be
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irreparably harmed if, in the future, it resunes its business operations
in Kansas CGty, Mssouri, because the Union's picket signs alleged unfair
| abor practices by Transport and Railway. Moreover, under the Union's view
that Railway and Transport are a single enployer, Railway would likely be
i rreparably harnmed because of the disruption to its interstate rail service
caused by its own uninvol ved enpl oyees' refusal to cross the Union's picket
line. This likelihood, together with the existence of the other three
Dat aphase factors, is sufficient, without further proof of irreparable harm
to Transport, to support the relief granted.

Furthernore, we disagree with the holding in Tudor because it is
contrary to federal |abor policy favoring arbitration as “a nechanism for
the expeditious settlenment of industrial disputes without resort to
strikes, l|ockouts, or other self-help neasures.” Boys Markets, 398 U. S.
at 249. “The primary function of a prelimnary injunction is to preserve
the status quo until, upon final hearing, a court may grant full, effective
relief.” Ferry-Mrse Seed Co. v. Food Corn, Inc., 729 F.2d 589, 593 (8th
Cir. 1984) (issuing injunction to restore business activity). It is
therefore consistent with federal |abor policy to preserve the status quo
by enjoining the Union's picketing over the term nation of the Transport
enpl oyees, which may be an arbitrable issue, pending a final determnation
of whether the Union is bound to resolve the dispute by arbitration

W hold that the district court’s order conplies with Boys Markets.
The district court properly nodified its original order issuing the
prelimnary injunction and stayed the arbitration provisions "pending an
evidentiary hearing on the permanent injunction (including the issue of
singl e enpl oyer status)." Mdified order at 1. In AT&T Technol ogies., lnc.
V. Communi cations Wrkers of Am, 475 U S. 643 (1986) (AT&T Technol ogi es),
the Suprene Court set forth three rules governing a party's duty to
arbitrate. First, “arbitration is a matter of contract and a party cannot
be required to subnmit to arbitration any di spute which he has not agreed
so to submt.” |d. at 648 (citation onitted). Second, “the question of
arbitrability -- whether a collective bargai ning agreenent creates a duty
for the parties to arbitrate the particular grievance
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- is undeniably an issue for judicial determnation.” 1d. at 649. Third,
“in deciding whether the parties have agreed to subnit a particular
grievance to arbitration, a court is not to rule on the potential nerits
of the underlying clains.” |1d. |In the present case, the nodified order
fully conplies with the national |abor policy underlying Boys Markets. See
398 U.S. at 249. The district court stayed, rather than deleted, the
original order’'s arbitration provisions, and, thus, those provisions are
nmerely held in abeyance. “The duty to arbitrate being of contractual
origin, a conpulsory subnission to arbitration cannot precede judicial
determ nation that the collective bargai ning agreenent does in fact create
such a duty.” AT&T Technologies, 475 U S. at 649 (citation onmitted)
Therefore, the district court appropriately held the order to arbitrate in
abeyance pending an evidentiary hearing to determ ne the single enployer
status issue and, consequently, whether Railway is obligated to arbitrate
under the CBA. See id.*®

W decline to decide whether the procedural provisions of the Norris-
LaGuardia Act, 29 U S.C. 88 107-109, apply to Boys Markets injunctions.’

®f the district court should conclude that Railway does not share single employer
status with Transport and therefore is not a party to the CBA, Railway will not
obligated to arbitrate the underlying dispute. We leave to the district court the question
of whether, in that case, Transport alone is entitled to a Boys Market injunction.
However, we note that, in such a case, Railway would likely have a damages cause of
action against the Union alleging that the Union’s activities constituted “ secondary”
picketing in violation of 29 U.S.C. § 158(b)(4). See 29 U.S.C. § 187(b); see aso
Beelman Truck Co. v. Chauffeurs, Teamsters, Warehousemen and Helpers, Local
Union No. 525, 33 F.3d 886, 890 (7th Cir. 1994).

’'See Granny Goose Foods, Inc. v. Brotherhood of Teamsters, Local No. 70, 415
U.S. 423, 445 n.19 (1974) (declining to reach the question of whether a Boys Markets
injunction must comply with § 7 of the Norris-LaGuardia Act, 29 U.S.C. § 107). But
compare, e.q., Telidos De Coamo, Inc. v. ILGWU, 22 F.3d 8, 12-13 (1st Cir. 1994)
(relying upon Textile Workers Union of Am. v. Lincoln Mills of Alabama, 353 U.S.
448 (1957), and Boys Markets, Inc. v. Retail Clerks Union, 398 U.S. 235 (1970), for
the proposition that 8§ 7 of the Norris-LaGuardia Act, 29 U.S.C. § 107, does not govern
acaseinvolving affirmative enforcement of collective bargaining contracts in support
of arbitration), with Westmoreland Coal Co. v. International Union, United Mine
Workers of Am., 910 F.2d 130, 138 (4th Cir. 1990) (holding that “[s]ection 9 of the
Norris-LaGuardia Act, [29 U.S.C. § 109,] which must be accommodated with section
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In any event, the

301 of the National Labor Relations Act, applies to Boys Markets actions’).
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procedural requirenents were satisfied in this case. The district court
satisfied the requirenents of 29 U S.C. § 107, which prevents the district
court’s issuance of a prelimnary injunction “except after hearing the
testinmony of wtnesses in open court (with opportunity for cross-
exam nation) in support of the allegations of a conplaint nade under oath,
and testinony in opposition thereto, if offered, and except after findings
of fact by the court.” In this case, the district court found, and the
Uni on does not contest on appeal, that the relevant facts in this case are
undi sputed. See order at 1. Thus, we hold that an evidentiary hearing on
t he undi sputed facts was unnecessary. The requirenents of 29 U S.C § 108,
whi ch precludes the issuance of an injunction in favor of a party who has
not exhausted the available alternative dispute resolution nechanisns to
avoid litigation, was satisfied because Transport offered to arbitrate the
di spute and Railway agrees to subnit to arbitration if the district court
finds that it is obligated to do so. Wth regard to the factual findings
required under 29 US C. § 109, the material facts were undisputed,
negating the necessity for any further findings.

I1l. Concl usion

The district court did not abuse its discretion in enjoining the
pi cketing while staying the order to arbitrate because Railway agrees to
arbitrate the dispute, as required by Boys Markets, if the district court
finds such an obligation to exist based on Railway and Transport sharing
singl e enpl oyer status. Because of the threat of irreparable harm to
Railway if the Union is allowed to picket Railway’'s facilities and Rail way
is ultimtely found not to share single enployer status with Transport, it
is appropriate to preserve the status quo pending final deternination of
the single
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enpl oyer status issue. Accordingly, we affirmthe order of the district
court.

A true copy.
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CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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