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Burma Jean Martin (the “Debtor”) appeals fromthe

bankruptcy court’s order approving a settlenent of



litigation between the Debtor and Barrent Goodstein



(“CGoodstein”). This settlenent resol ved clains
asserted by Goodstein against the Debtor for unpaid
| egal fees, as well as clains by the Debtor against
Goodstein for fraud, breach of contract and ot her
rel ated causes of action. We affirmthe order of the
bankruptcy court approving the settl enent.
I

Burma Jean Martin filed a voluntary petition for
relief under Chapter 7 of the United States Bankruptcy
Code on Septenber 20, 1995. At the tinme of the
vol untary petition, the Debtor was involved in two
pendi ng state court proceedings with her forner counsel
and his law firm Goodstein & Starr, P.C. (The
“Goodstein Litigation”)!. In the first action, the
Debt or def ended agai nst clainms of counsel for recovery
of outstanding |legal fees in the anount of $37,181.02.

In the second action, the Debtor as plaintiff, sought

! The Goodstein Litigation consists of the following:

1) Goodstein & Starr, P.C. v. Burma Jean Martin v. Barnett Goodstein, Cause No.
CC8810654-E, County of Law No. 5, Dallas County, Texas, and

2) Burma Jean Martin v. Barnett Goodstein, Cause No. 92-3900 in the 44™ District for
Dalas County, Texas.



recovery agai nst Goodstein on the basis of fraud and
other theories stemm ng froman alleged prom se by
Goodstein that his law firmwoul d not charge the Debtor
for its legal services after the Debtor and Goodstein
becanme romantically involved in early 1985. Upon

term nation of the



romantic relationship, Goodstein began collection
activity and the Debtor responded with her |awsuit.
After the Debtor filed her petition in bankruptcy,
she renoved the Goodstein Litigation to the bankruptcy
court where the Chapter 7 Trustee, Richard L. Cox, (the
“Trustee”) intervened. After independent
I nvestigation, the Trustee was of the opinion that it
was in the best interest of the estate to settle the
Goodstein Litigation and Goodstein’s claimagainst the
estate. The record reveals that the Trustee initially
reached an agreenent with Goodstein, (the “Initial
Settlenment”) whereby Goodstein would release all clains
agai nst the estate (for fees in the anount of
$37,181.02) and would pay the estate $8,500.00 in full
resolution of the Debtor’s clains agai nst Goodstein.
Trustee provided notice of the Initial Settlenent on or
about May 16, 1997, but the Debtor, together with her
parents, objected. The Debtor asserted that the offer
of $8,500.00 was insufficient and therefore was not
reasonable. Her parents contended that the claim

agai nst Goodstein had been assigned to them by the



Debt or pre-petition and therefore, the estate had no
interest in the claim

Al t hough the parents’ objection was overrul ed, the
court did not approve the Initial Settlenent,
concl udi ng that the Debtor’s parents should be all owed
an opportunity to bid an anmount in excess of the

Goodstein offer of $8,500.00. The



Trustee then issued a second Notice of Conprom se
Settlenent, (the “Second Settlenent”) reciting the sane
offer from Goodstein and indicating that the Debtor’s
parents were afforded an opportunity to bid on the
claim The Debtor then filed an objection to the
Second Settlenent, again contesting the reasonabl eness
of the Goodstein offer, and the Debtor’s parents then
bid $10, 000.00 to purchase the Goodstein claim
Goodstein thereafter increased his offer to $10, 500. 00,
and the Trustee provided notice of this, the third
settlenment (the “Third Settlenent”). Again, the Debtor
reiterated her prior objection. The court considered
approval of the Third Settlenent on April 17, 1997,
alnost a full year after the Initial Settlenment had
been noticed for approval and nearly ten years after
the Goodstein Litigation comenced.

Debt or appeared and testified at the hearing as did
the Trustee. After careful consideration of the
reasonabl eness of the settlenent in |ight of the
evi dence offered, the bankruptcy court approved the

Third Settlenent, finding that the conprom se wth



Goodstein was in the best interest of the estate. In
reaching this decision, the court considered the nerits

of the Debtor’s underlying fraud claint, as

2 While the Debtor plead several causes of action in her state court lawsuit, the Debtor
rested her objection to the settlement only on her cause of action for fraud and offered no
evidence at the bankruptcy court on her remaining causes of action. Thus, the bankruptcy court
and this court, consider only the merits of the claim for fraud.

8



well as the extent to which rejection of the settlenent
woul d expose the trustee to | esser recovery and subject
the estate to “undue waste or needl ess expense.” |In re

Burma Jean Martin, 208 B.R 463, 466 (Bankr. E.D.

Ark. 1997). Addressing the nerits of the Debtor’s
fraud claim the court |ooked to the elenents of fraud
under applicable Texas | aw and concluded that the facts
of fered by the Debtor could not support a finding that
Goodstein nade a fal se representation, nor that he

I ntended the Debtor to rely upon, or take any specific
action in response to, any statenents or assertions he
had nmade. Additionally, the court found that the
debtor offered no evidence concerning the value of her
| awsui t agai nst Goodstein to refute the reasonabl eness
of the Third Settlenent. Accordingly, the bankruptcy
court held that the Debtor failed to establish by any
credi bl e evidence, that the Trustee would be able to
effect recovery in excess of the proffered settl enent
of $10, 500. 00 together with elim nation of Goodstein's
cl ai ns agai nst the estate. In considering the

evi dence and testinony offerred, the court also



carefully weighed the credibility of the Trustee and
the Debtor as w tnesses, finding on one occasion that

the Debtor’s tearful presentation was di si ngenuous.

I
The Debt or enunerates several issues on appeal,

all of which derive froma

10



basi c challenge to the court’s conclusion that the
$10, 500. 00 cash settl enent and wai ver of clains was
reasonabl e and was in the best interest of the estate.
The Debtor submits that the court failed to properly
consider the Trustee's “notives” for settlenent; that
it failed to consider the validity of Goodstein’'s
claim that the court’s findings of facts were clearly
erroneous; and that its | egal conclusions constituted

an abuse of discretion.

A bankruptcy appell ate panel shall not set aside
findings of fact unless clearly erroneous, and due
regard shall be given to the opportunity of the
bankruptcy court to judge the credibility of the

w t ness. Fed. R Bankr.P. 8013. First Nat’'l Bank of

A at he Kansas v. Pontow, 111 F.3d 604, 609 (8th

Cr.1997). “Afinding is ‘clearly erroneous’ when
al though there is evidence to support it, the
reviewi ng court on the entire evidence is left with

the definite and firmconviction that a m stake has

11



been commtted.” Anderson v. City of Bessener, 470

U S 564, 573 (1985) (quoting U.S. v. U S. Gypsum Co.,

333 U. S. 364, 395 (1948)). We review the | egal

concl usi ons of the bankruptcy court de novo. First

Nat’| Bank of d athe Kansas, 111 F.3d at 609; Estate

of Sholdan v. Dietz, (In re Sholdan), 108 F.3d 886,

888 (8th Cir.1997). A bankruptcy court’s approval of

a settlenment wll

12



not be set aside unless there is plain error or abuse

of discretion. New Concept Housing, Inc. v. Arl W

Poi ndexter, (In re New Concept Housing, Inc.) 951

F.2d 932, 939 (8" Gir. 1991).

|V
“The standard for conprom se and approval of a
settlenent is whether the settlenent is ‘fair and

equitable’ and ‘in the best interests of the estate.

In re Apex Q1 Conpany, et al., 92 B.R 847, 867

(Bankr. E.D. M. 1988), quoting, Protective Comm for

| ndep. Stockholders of TMI Trailer Ferry, Inc. v.

Anderson, 390 U.S. 414, 424, 88 S.C. 1157, 1163,
(1968). “The purpose of a conpromse is to ‘allow the
trustee and creditor[s] to avoid the expenses and
burdens associated with litigating sharply contested

and dubious clains.”” Apex Ol Conpany, 92 B.R at

866, quoting, United States v. Al aska Nat’'l Bank, (Ln

re Wal sh Constr., Inc.) 669 F.2d 1325,1328 (9" Cir.

1982). In so doing, it is not necessary for a

bankruptcy court to conclusively determ ne clains

13



subject to a conprom se, nor nust the court have al
of the information necessary to resolve the factual
di spute, for by so doing, there would be no need of

settlenment. New Concept Housing, Inc., 951 F.2d at

939. Nei t her nust the court find that the settl enent
constitutes the best result obtainable. Rather, the

court need only

14



canvass the issues to determ ne that the settl enment

does not fall bel ow the | owest point in the range of

reasonabl eness.’” Apex O 1 Conpany, 92 B.R 67,

quoting, Cosoff v. Rodman (ln re WT. Gant Co.,), 699

F.2d 599, 608 (2d Cir.), cert denied, 464 U S. 822,
104 S.Ct. 89, 78 L.Ed.2d 97 (1983). See also, New

Concept Housing, Inc., 951 F.2d at 938. The court

does not substitute its judgnent for that of the
trustee, but reviews the issues to see if the
settlenent falls below the | owest point of

r easonabl eness. In re Bates, No. BKY4-95-4063, 1997

W. 392434 at *5 (Bankr. D. Mnn. July 9, 1997).

After considering all of the factors involved, the
court shoul d approve a proposed settlenent only if it
Is “fair and equitable and in the best interests of

the estate.” 1d. See also, Protective Comm For

| ndep. Stockholders of TMI Trailer Ferry, lnc. V.

Anderson, 390 U. S. 414, 424, 88 S.Ct. 1157 (1968).
I n assessing the reasonabl eness of a settlenent,
the factors to be considered can be sunmari zed as

foll ows:

15



(A) the probability of success in the litigation;

(B) the difficulties, if any to be encountered in
the matter of collection;

(C the conplexity of the litigation involved, ad
t he expense, inconveni ence and del ay necessarily
attending it; and

(D) the paranpunt interest of the creditors and a
proper deference to their reasonable views in the
prem ses.

Id., quoting, Drexel v. Looms, 35 F.2d 800, 806 (8"
Cr. 1929). Accord, ln re

16



Bowman, 181 B.R 836, 843 (Bankr. D. Ml. 1995).
V

In the instant case, the bankruptcy judge brought
to the final settlenent hearing, a long history of
experience in dealing with the Goodstein |itigation.
| ndeed, the notice of settlenent of these matters had
been served on three occasions with hearings and
appearances by the Debtor in opposition to each
announced settl enent. Additional ly, the Debtor
petitioned the bankruptcy court for renoval of the
Goodstein litigation when her Chapter 7 petition was
filed and then, again, sought to renove the litigation
fromthe court by her attenpted conversion to Chapter
13. In each of the foregoing instances, the
bankruptcy judge had the opportunity to assess the
rel evant facts underlying the Goodstein litigation, as
wel |l as an opportunity to assess the credibility of
the w tnesses.

The bankruptcy court, after a full evidentiary
heari ng, nade an i ndependent determ nation of the

merits of the Debtor’s clai ns agai nst Goodst ei n,

17



finding that under Texas |aw, the Debtor’s clains

agai nst Goodstein were “notably deficient.” The
record also reflects that the court considered the
appropri ateness of the anount of the proposed
settlenment in light of the rel ease of Goodstein's
clai ns against the estate, as well as the expenses and
I nconveni ence of continued litigation in this already
protracted and aging law suit. Wile the Debtor

chal | enges the sufficiency

18



of the value of the settlenent to the estate, she

of fered no evidence concerning the val ue of her clains
agai nst Goodstein. Moreover, the Debtor’ efforts

t hrough her parents to bid $10, 000. 00 for purchase of

t he cl ai ns agai nst Goodstein supports rather than
contradi cts the reasonabl eness of the Third Settl enent.

Finally, the Debtor contests the court’'s failure
to consider the Trustee’'s “notive” in settling the
Goodstein litigation. The record reflects that the
court properly considered the correct |egal standard in
evaluating the Third Settlenent, and allegations of the
Trustee's alleged “ill notive” remain unsupported.

In this proceedi ng, the bankruptcy court was
sufficiently informed of the facts and enpl oyed the
appropriate legal analysis in reaching its
determ nation that the proposed settl enent was
reasonabl e.

Accordingly, the decision of the bankruptcy court

iIs affirmed.

A true copy.
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