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LOKEN, Circuit Judge.

After the district court! denied his notion to suppress, Charles E.
MG Il entered a conditional plea of guilty to being a felon in possession
of afirearm See 18 U S.C 8§ 922(g)(1). MG II| now raises suppression
i ssues on appeal, based upon his contention that a police officer searched
his vehicle in a nanner contrary to New York v. dass, 475 U S. 106 (1986).
W affirm

"The HONORABLE STEPHEN N. LIMBAUGH, United States District Judge
for the Eastern District of Missouri.



After MG IIl's truck rear-ended another vehicle on a public street
in East Prairie, Mssouri, police officer Tinothy Parker was sunmoned to
investigate. The district court found that:

In the course of his investigation, Parker sought to obtain the
vehicle identification nunbers (VIN of the vehicles. To
obtain the VIN of MG II's truck, Oficer Parker put only his
head i nside the open driver’s w ndow while standi ng outside the
vehicle with M@ |l standing next to him The VIN was visible
and legible to a person reading it by standing outside the
vehi cl e and | ooki ng through the front w ndshi el d.

VWhen his head was thus inside the truck, Oficer Parker
smelled marijuana. He told MG |1 that he snelled the odor of
mari juana in the vehicle and asked him “Can | have perm ssion
to search your vehicle?” MGI| answered in the affirmative

Par ker then searched the cab of the truck, finding marijuana cigarettes in
the ashtray and baggi es of narijuana behind a | oose dashboard panel plate.
After arresting MG 11|, Parker conducted a further crimnal investigative
search of the truck at the police station and found the firearm Police
subsequent|ly conducted a routine inventory search of the inpounded truck

After a suppression hearing, the nagistrate judge ruled that O ficer
Parker violated MG 1l's Fourth Amendrment rights as defined in dass when
he put his head in the window of McGIl's truck, rather than reading the
VIN fromoutside the truck. However, the nagistrate judge recomended not
suppressing the firearmbecause it would inevitably have been found during
the inventory search. In denying MG 1l's notion to suppress, the district
court did not reach this issue. Rather, it upheld McGII|'s arrest and the
subsequent truck searches on the ground that marijuana was inevitably
di scoverable at the accident scene because Parker would eventually have
snelled marijuana funes coning out the open w ndow or by opening the
vehicl e’ s door



to search for the VIN inside the door janb, a procedure the Suprene Court
approved, at |least for older nodel cars, in dass, 475 U S. at 118.

In dass, a police officer searching for a vehicle’s VIN during a
routine traffic stop opened the vehicle door, reached into the interior to
nove papers obscuring the area of the dashboard where the VIN is |ocated,
and observed a firearm protruding from under the driver's seat. In
uphol di ng sei zure of the firearm the Suprene Court cautioned:

W note that our hol ding today does not authorize police
officers to enter a vehicle to obtain a dashboard-nmunted VIN

when the VINis visible from outside the autonobile. If the
VINis in the plain view of soneone outside the vehicle, there
is no justification for governnmental intrusion into the

passenger conpartnment to see it.

475 U. S. at 1109. Relying on this passage in dass, MGIlI| argues that
O ficer Parker violated the Fourth Anendnent when he put his head inside
the cab of a late-npdel truck whose VIN was observable from outside the
vehicle, and that the district court’'s finding that the funmes were
otherwi se inevitably discoverable is clearly erroneous. Therefore, the
initial search was invalid, and the firearmnust be suppressed as the fruit
of that unlawful search under Wng Sung v. United States, 371 U S. 471
(1963).

Assum ng wi thout deciding that MG I1’'s Fourth Arendnent rights were
viol ated when O ficer Parker put his head through the truck’s open w ndow,
we conclude that the subsequent search of the truck was validated by
MG II's voluntary consent to search. Even if consent is the result, in
a “but for” sense, of a Fourth Amendnent violation, the consent wll
val i date a subsequent search if the consent is “sufficiently an act of free
wWill to purge the primary taint.” United States v. Ranps, 42 F.3d 1160
1164 (8th Cr. 1994) (quoting Wng Sun, 371 U S. at 486), cert. denied, 115
S. C. 2015 (1995); accord United States v. Thonms, 83 F.3d 259 (8th GCir.
1996) .




That question turns on whether MG || understood his right to withhold
consent, the tenporal proximty of his consent and the prior Fourth

Amendnent violation, the presence of intervening circunstances, “and,
particularly, the purpose and flagrancy of the official msconduct.” Brown
v. Illinois, 422 U S. 590, 604 (1975).

Here, as in Ranbs and Thomas, the request for consent followed
i mredi ately upon the assuned Fourth Anendnent violation, wthout relevant
i ntervening circunstances. But here, as in those cases, it is apparent
that MG ||l understood his right to withhold consent. At the suppression
hearing, MG Il testified that he did not consent to the search at all, but
instead told Oficer Parker that “in nost cases before you get in soneone's
private property and start filtering around you need a Search Warrant.”
The district court credited Oficer Parker’s description of the encounter
and found that MG Il did in fact consent. On appeal, MG I| does not
contend that his consent was coerced or that he did not understand his
right to withhold it.

Turning to the nost critical factor -- the nature of Oficer Parker’s
Fourth Arendnent violation -- we note that O ficer Parker was investigating
atraffic accident in which MG Il was apparently at fault. Ascertaining
the vehicle's VIN nunber and deternining whether MG 1ll's driving had been
i mpai red by drugs or alcohol were highly relevant to that investigation.
Thus, even if Parker had not snelled marijuana funmes, he could quite
properly have asked MG || for permission to search the cab of the truck.
See Cady v. Donbrowski, 413 U S. 433, 441-42 (1973). In these
circunmstances, MG IlIl's voluntary consent was “sufficiently an act of free
will,” even if Parker’'s notive in requesting consent was supplied by an
unl awful prior search. Accord United States v. Liss, 103 F.3d 617, 621-22
(7th Gr. 1997); United States v. Sheppard, 901 F.2d 1230 (5th Cr. 1990);
cf. Wiren v. United States, 116 S. C. 1769 (1996).




For the foregoing reasons, the judgnent of the district court is
af firned.
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