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RI CHARD S. ARNOLD, Chief Judge.

John R Tiedenan appeals froman order of the District Court?! denying
his petition for a wit of habeas corpus. Tiedeman's petition attacks his
conviction in a Mnnesota state court of kidnapping with intent to commt
great bodily harmor to

"The Hon. Paul A. Magnuson, Chief Judge, United States District Court for the
Digtrict of Minnesota, adopting the report and recommendation of The Hon. Jonathan
G. Lebedoff, United States Magistrate Judge.



terrorize the victim He was convicted by a jury and sentenced to 128
nonths in prison, and the conviction was affirmed on appeal. The District
Court deni ed Tiedeman's habeas petition without a hearing, but granted his
application for a certificate of appealability.?

W hold, anong other things, that district judges have power, under
the new Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104- 132, 110 Stat. 1214, to issue certificates of appealability. The
certificate in this case, however, was defective, because it did not state
the issue or issues that the District Court found substantial. We
therefore treat Tiedeman's notice of appeal as an application to the judges
of this Court for a certificate of appealability. W hold that Ti edenan
has not made a substantial showing of the denial of any federa
constitutional right, and we therefore deny his application

Ti edeman was involved in a volatile, on-and-off relationship with the
victim Tammy Mller, for at |least a year before the events giving rise to
the charged offense in this case. On May 7, 1994, Tiedeman and MIler were
involved in an argunent at Tiedeman's trailer hone, where they were living
together. The police were called, and Ti edenan was arrested -- apparently
on an outstanding warrant for parking tickets -- and renpoved from the
prem ses. By the tine Tiedeman was released fromjail a few days |ater
Mller, for her own safety, had noved out of the trailer and into the
apartnent of a forner co-worker, Kent Pengelly.

*Tiedeman actually applied for a certificate of probable cause. However, the
Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA") has amended the

law to read "certificate of appealability" instead of "certificate of probable cause."
Therefore, for the sake of clarity, we will refer to "certificates of appealability.”
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Ti edeman and MIler got together on several occasions during the week
after Tiedenan's May 7th arrest, and MIler spent one night at Tiedenan's
trailer. However, on Friday evening of that week, Tiedenman and M|l er got
into another argunent at the trailer, and MIler went back to Pengelly's
apartrment. Tiederman believed that MIler had left with his tattooing guns
and went to Pengelly's apartnment to retrieve them Tiedenan called the
police to enlist their help, but they told himthey could not help himand
ordered himto | eave the area. Tiedeman left and called Pengelly froma
pay phone, but Pengelly would not put MIller on the phone. Tiedeman asked
Pengelly to have MIler call himat a nearby restaurant.

At about 6 a.m on My 14, Mller telephoned Tiedeman at the
rest aur ant . Mller told Tiedeman that she did not have his tattoo guns,
but she agreed that if he cane to Pengelly's apartnment she would repay him
ten dollars that she owed him \When Ti edenman and his two acquai nt ances
arrived at the apartnent, MIller cane out to their car, barefoot and in her
paj amas, and gave petitioner the noney. As she started to return to her
apartrment, Tiedeman got out of the car, picked her up, put her in the back
seat with him and told the driver to go.

They headed back towards Tiedeman's trailer, and Pengelly called the
police. Mller testified that as they drove, Tiedeman threatened to kill
her and said she would soon see her grandfather, who had recently died.
She also testified that he nmentioned a forner girlfriend whom he cl ai ned
he had put in the hospital with several broken bones. The police stopped
the car, and when MIler got out of the car she was crying and very upset.
She was extrenely afraid. Tiedenman told the police that he had a "buck
knife" in a sheath. Tiedeman was arrested, and the police took his knife
as a security precaution.



After a jury trial, Tiedeman was convicted of kidnapping. Tiedeman's
conviction and sentence were affirned on appeal, and Ti edeman's petition
for review before the M nnesota Suprene Court was denied. Tiedeman then
filed a petition for wit of habeas corpus, which the District Court
deni ed. The District Judge did, however, grant him a certificate of
appeal ability pursuant to the Antiterrorismand Effective Death Penalty Act
of 1996 ("AEDPA'). The AEDPA becane effective on April 24, 1996. Ti edenan
requested a certificate of appealability fromthe District Court on August
28, 1996, and the District Court granted this request.

Initially, Tiedeman argues that the AEDPA does not apply to this
case. Such an application, he says, would be retroactive, because his
petition for habeas corpus was filed in the District Court before the
enact nent of AEDPA. W disagree. \Watever changes AEDPA has made with
respect to appeal s by habeas corpus petitioners are procedural only. The
notice of appeal in this case, together with Tiedenan's application for a
certificate of appealability, was filed after the enactnment of AEDPA. W
recogni ze that the Suprene Court, in Lindh v. Murphy, 117 S. ¢&¢. _ , 65
U S. L. Wek 4557 (U.S., June 23, 1997) (No. 96-6298), has held that the
anmendnents nade by AEDPA to Chapter 153 of Title 28 (including the parts
of AEDPA that are at issue in this case), generally speaking, are
prospective only. The particular provision of the law at issue in Lindh
however, had to do with the substantive standards for revi ew of state-court
judgnents by habeas courts. In stating its holding at the end of its
opi nion, the Court said that "the new provisions of Chapter 153 generally
apply only to cases filed after the Act becane effective." 117 S. C. at
___, 65 U S L. Wek at 4561 (enphasis ours). The parties to this case
agree that the new provisions with respect to certificates of appealability
nmade no substantive change in the standards by which applications for such
certificates are governed. Mbreover, we can think of no reason why a new
provi sion exclusively directed towards appeal procedures woul d depend for
its effective date on the filing of a case in a trial court, instead of on
the filing of a




noti ce of appeal or simlar docunment. Accordingly, we hold that AEDPA does
apply to the certificate-of-appealability issues presented in this case.

r eads,

Section 102 of
in pertinent part:

(c) (D Unless a circuit justice or judge issues
a certificate of appealability, an appeal may not
be taken to the court of appeals from--

(A the final order in a habeas corpus
proceedi ng in which the detention conpl ai ned
of arises out of process issued by a State
Court; or

(B) the final order in a proceeding under
section 2255.

(2) Acertificate of appealability may issue under
paragraph (1) only if the applicant has nmde a
substanti al showi ng of t he deni al of a
constitutional right.

(3) The certificate of appeal ability under
paragraph (1) shall indicate which specific issue
or issues satisfy the showi ng required by paragraph

(2).

Fed. R App. P. 22(b) to read as foll ows:

(b) CERTIFI CATE OF APPEALABILITY. -- In a
habeas corpus proceeding in which the detention
conpl ai ned of arises out of process issued by a
State court, an appeal by the applicant for the
wit may not proceed unless a district or a circuit
judge issues a certificate of appealability
pursuant to section 2253(c) of title 28, United

t he AEDPA anended 28 U.S.C. 8§ 2253 so that

it

now

The other rel evant provision of AEDPA is Section 103, which anmended



States Code. If an appeal is taken by the
applicant, the district judge who rendered the
judgnent shall either issue a certificate of
appeal ability or state the reasons why such a
certificate should not issue. The certificate or
the statenent shall be forwarded to the court of
appeals with the notice of appeal and the file of
the proceedings in the district court. If the
district judge has denied the certificate, the
applicant for the wit may then request issuance of
the certificate by a circuit judge. If such a
request is addressed to the court of appeals, it
shall be deened addressed to the judges thereof and
shall be considered by a circuit judge or judges as
the court deens appropriate. |f no express request
for a certificate is filed, the notice of appea
shall be deened to constitute a request addressed
to the judges of the court of appeals. If an
appeal is taken by a State or its representative, a
certificate of appealability is not required.

The problem is apparent. Section 103 of AEDPA clearly |eaves
district courts and district judges still in the picture with respect to
certificates of appealability. Section 102, on the other hand, could

reasonably be read to vest power over applications for certificates of
appeal ability exclusively in appellate judges. The question, in the end,
cones down to the neaning of the phrase "a circuit justice or judge." |If
"circuit" nodifies "judge" as well as "justice," then Section 102 of AEDPA
appears to take district judges out of the | oop. The difficulty, of
course, is that this interpretation, though perhaps what sone nenbers of
Congress subjectively intended, renders nugatory Section 103 of AEDPA.

Thi s i ssue has now been decided by a nunber of courts of appeals, all
of which have held that the new Fed. R App. P. 22(b) nust be given its
pl ain nmeaning, and that "judge" in Section 102 nust include district
j udges. W find especially persuasive Judge Carnes's able opinion in
Hunter v. United States, 101 F.3d 1565 (11th Cir. 1996) (en banc). Every
other circuit that has addressed the issue has held the sane way. See




Lozada v. United States, 107 F.3d 1011, 1014-16 (2d Gr. 1997); United
States v. Eyer, 113 F. 3d 470, 472-74 (3d Cir. 1997); Else v. Johnson, 104
F.3d 82, 83 (5th Gr. 1997); Lyons v. Chio Adult Parole Authority, 105 F.3d
1063, 1068-73 (6th Cir.), cert. denied, 117 S. C. 1724 (1997); United
States v. Asrar, 108 F.3d 217, 218 (9th Gr. 1997), anended, 116 F. 3d 1268
(9th Cir. 1997); Houchin v. Zavaras, 107 F.3d 1465, 1468-69 (10th Cr
1997); see also 1st Cir. R 22.1(b) (InterimRule); 7th Gr. R 22.1(b).
Thus, we agree with Hunter that under the AEDPA district courts possess the
authority to issue certificates of appealability under Section 2253(c) and
Fed. R App. P. 22(b).

In this case, the District Court issued a certificate but failed to
follow Section 2253(c)(3), which requires that the certificate "shall
i ndi cate which specific issue or issues satisfy the showi ng required by
paragraph (2)." Consequently, the certificate issued in this case is
defective on its face. It does not specify any issue or issues with
respect to which the applicant has nmade a substantial show ng of the denia
of a constitutional right. W therefore vacate the certificate. Under the
previous |aw, when we were dealing with certificates of probable cause, we
occasionally vacated certificates, see Kraner v. Kemna, 21 F.3d 305, 307
(8th CGr. 1994), and we believe that this power is retained under the new
| aw.

Normal ly, a certificate of appealability granted by a district judge,
if regular on its face and not procedurally defective, would nean that the
appeal would proceed in this Court in the ordinary course. |If we believed
that the issues were without substance, we would sinply sunmarily affirm
the judgment, instead of taking the internediate and wholly unnecessary
step of vacating the certificate of appealability. |In addition, in sone
instances it mght nake sense (as it did to the Court in Hunter) to remand
a case to a district judge with the request that he or she specify the
i ssue or issues on which the certificate of appealability had been granted.
The present case, however, has been fully briefed, and we have heard ora
argunent on all issues,



including the nerits. Thus, we are fully inforned about the nerits, and
it would nmake no sense to go through the unnecessary step of remanding to
the District Court with the request that an issue or issues be specified,
when we already know, having fully considered the case, what we think the
result ought to be.

Consequently, we wll treat this case as if no certificate of
appeal ability had been granted by the District Court. |In that event, the
notice of appeal is treated as an application for certificate of

appeal ability addressed to the judges of this Court. W hold that Ti ederman
has not nade a substantial showi ng of the denial of a constitutional right,
and we therefore deny the certificate.

Ti edeman argues that the state failed to disclose naterial
excul patory evidence, permtted MIller to testify falsely, and exploited
her false testinony in argunment, all in violation of his right to due
process of law. Tiedeman al so argues that the trial judge inposed a 40-
nmont h upward departure in his sentence in violation of his due process
rights.

First, Tiedenman alleges that the prosecutor had access to, but failed
to disclose, a police report fromthe May 7 incident which Ti edenman argues
woul d show he was arrested for traffic warrants and not assault. Since the
trial record is devoid of a discovery-violation allegation by Tiedenman, it
is unknown whether an actual My 7 police report existed and what

information it may have incl uded. It is also unclear whether it was
avail able to the prosecutor or Tiedeman. Mbreover, since this allegation
was not raised in state court, the issue is procedurally barred. See

Buckl ey v. Lockhart, 892 F.2d 715, 718 (8th Cir. 1989), cert. denied, 497
U S. 1006 (1990).

Second, Tiedeman argues that the prosecutor permtted Mller to
testify falsely that she called the police on May 7 and that Ti edeman was
arrested for assault. The prosecutor also commented on this evidence in
her closing argunent. Wile it appears that a third party, and not Ml ler
called the police on May 7, it is clear that the third



party called the police because Tiedeman and MIler were fighting. It is
irrelevant that a third party called the police instead of MIler. Al so,
Ti edeman clains he was arrested for traffic warrants and not for assault.
Ti edenan had the opportunity to cross-examne MIller, to object to her
testinony, or to call his own w tnesses, none of which he did. Moreover,
the jury did ultimately hear that he was arrested for unpaid fines.
Finally, the record includes Tiedeman's crimnal record, which contains two
past convictions for the assault of his fornmer girlfriend. W do not
believe that Mller's testinony regarding the May 7 arrest rises to the
| evel of a denial of due process.

Finally, we do not believe that the 40-nonth upward departure in
sentence violated Tiedenman's due-process rights. The trial court found
that there were conpelling circunstances in this case to justify an upward
departure of 40 nonths. If this was error at all, which we doubt, the
error is one of state |aw only, not cogni zabl e on habeas.

Ti edeman has not made a substantial showing of the denial of any
federal constitutional right. H's application for a certificate of
appeal ability is denied.

It is so ordered.

A true copy.
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CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.



