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MAG LL, Circuit Judge.

Robert MIller 11l brought suit under 42 U S.C. § 1983
against the city of El Dorado, Arkansas, El Dorado police
officer Byron Sartor, El Dorado police chief Jackie
Wley, and private attorney Cathleen Conpton for
allegedly violating MIler's constitutional rights. The
district court! granted the defendants' notions for
summary judgnent, and M|l er now appeals. W affirm

Robert and Deneen MIller did not have an ideal
rel ationship. The couple married in 1988 and had one
child together. MIller and Deneen divorced in 1990, but
had a second child out of wedlock in 1992. MIIler
initially refused to acknow edge his paternity of this
second chil d.

Deneen has, at various times, accused MIller of
physically assaulting her, including an episode when

'The Honorable Harry F. Barnes, United States District Judge for the Western
District of Arkansas.
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MIller allegedly choked Deneen. MIler denies that he
ever



physically assaulted Deneen. Despite her version of
their history together, Deneen allowed MIller to nove
i nto her apartnent when Deneen noved to El Dorado in June
1992.

During Thanksgiving of 1992, Deneen and Mller
argued, and MIller threatened to nove out of the
apartnment. Deneen contacted the El Dorado police because
she believed that MIler was going to renove appliances
and furniture from the apartnent. MIler did not nove
out and did not renove anything from the apartnent.
Wthin the next six weeks, Deneen and MIler continued to
argue, and Deneen asked MIller to | eave the apartnent.

The ElI Dorado apartnent, which was nanaged by Moore
Realty and Ileased on a nonth-to-nonth basis, was
originally leased in both Deneen's and MIller's nanes.
On January 8, 1993, Deneen spoke with the manager of the
property and entered into a new | ease in her nane only.
Deneen took this action because she did not believe that
MIler, who was then wunenployed, was contributing
sufficient financial support for the rent and household
expenses. Deneen did not tell MIller that his nanme was
no | onger on the | ease.

On January 11, 1993, Deneen spoke wth private
attorney Cathleen Conpton regarding Mller's failure to
pay child support, Mller's failure to pay certain
medi cal expenses, and MIller's unacknow edged paternity
of Deneen's and MIller's second child. Conpton filed a
paternity petition and a citation for contenpt agai nst
MIller, but was unable to serve the petition or citation
agai nst him Subsequently, MIller acknowl edged his

4-



paternity of the second child, and Deneen instructed
Conpton to drop all actions against Ml ler.

During her January 11 neeting with Deneen, Conpton
| earned that Deneen and MIler had a history of donestic
vi ol ence. Deneen also told Conpton that Deneen



wanted MIler to |eave her hone. Conpt on recomended
t hat Deneen contact the Union County VictinfWtness
Assi st ance Program for help.

Deneen acted on this recommendati on, and on January
11 spoke wth Judy Hughes in the Victim Wtness
Assi stance Program Deneen told Hughes that Deneen and
MIler were divorced, that MIller had been physically
abusi ve and verbally abusive towards Deneen, that Ml er
was not listed on the apartnent |ease, and that Deneen
w shed MIler to |eave the apartnent. Hughes call ed
Moore Realty and confirned that MIler was not |listed on
the apartnent | ease. Hughes then contacted Captain Ellis
of the El Dorado police, and explained that there was an
unwant ed person staying at Deneen's apartnment, and that
Deneen wanted the person renoved.

Officers Blake and Stigall of the El Dorado police
met Deneen at Deneen's apartnent shortly before noon on
January 11. Deneen invited the officers into the
apartnent, and the officers spoke with Mller. MIIler
showed the officers a | ease which contained his nane, and
Oficer Stigall spoke with soneone from Moore Realty on
t he phone. The Moore Realty representative explained
that "at first she had told Ms. MIller that the |ease
coul d be changed over to her nanme only but after talking
to soneone else in the office that |ease couldn't be
changed over only into Ms. MIller's nane." Report by
O ficer Blake (Jan. 11, 1993) at 2, reprinted in

Appel lant's App. at 20. The officers left the apartnent,
telling Deneen that they could not force MIler to | eave.
Officer Blake reported that Deneen and Mller "were
agitated at each other," id., and that Deneen stated
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"that she was afraid of M. MIller." 1d. Deneen deni es
t hat she made this statenent.

Deneen then spoke with Caren Harp at the Union County
Prosecutor's office. Deneen repeated her allegations of
abuse and showed Harp a copy of the apartnent | ease that
listed only Deneen's nane. Deneen was extrenely upset
and was crying during the neeting wth Harp. Har p
contacted Jim Moore of More Realty and confirmed that
MIler was not on the current |ease to the apartnent.
Harp al so



cont act ed Conpt on to get addi ti onal backgr ound
i nformation on Deneen's and MIller's situation. Har p
then contacted Captain Ellis of the EIl Dorado police and
informed himthat MIler was not on the current |ease to
t he apartnent.?

Captain Ellis sent El Dorado police officers Ward and
Sartor to Deneen's apartnent at 4:30 on the afternoon of

January 11. Al t hough Deneen was at the apartnent
conplex, she did not enter the apartnment wth the
of ficers. MIler invited the officers into the

apartnment. While Oficer Sartor contends that he nerely
asked MIler to | eave the apartnent and MIler conplied,
MIller contends that Oficer Sartor ordered himto | eave.
MIller alleges that Oficer Sartor did not give him a
chance to explain that MIller's nane was listed on the
| ease, and that O ficer Sartor threatened to arrest him
if MIller did not leave. Mller left the apartnent.?

Ml ler spent several days away from El Dorado. After
three days, Deneen allowed Mller to return to the
apartment. Deneen and MIller were remarried on July 3,
1993.

MIler brought this lawsuit on January 24, 1994,
agai nst several Union County prosecutors, Oficer Sartor,

At approximately this same time, Miller was in the Union County Prosecutor's
office completing a complaint against Deneen for giving a rea estate agent false
information. See Appellant's App. at 113-15 (Robert Miller Aff. for Criminal
Summons). Miller contends that the Union County Prosecutor's office did not act on
his complaint.

*Miller returned to the Union County Prosecutor's office and attempted to speak
with a prosecutor. No prosecutor spoke with Miller, and he eventually left the office.
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El Dorado police chief Jackie Wley, the city of El
Dorado, and Conpton. In his suit, MIler sought relief
for alleged violations of the First, Fourth, Fifth, and
Fourteenth Anendnments under 42 U. S.C. 88 1983, 1985, and
1988, as well as Arkansas state tort clains for false
arrest, false inprisonnent, seizure of pension, tortious
interference with a contractual relationship, slander,
I nvasi on of privacy, public



di sclosure of private facts, infliction of enotional
di stress, and unlawful ejection. MIler did not bring
suit agai nst Deneen, and Deneen has not been joined as a
party in this action.

During discovery, Conpton sought adm ssions from
Mller. Wwen MIller failed to respond to the request for
adm ssions wthin the thirty-day tine limt prescribed by
Federal Rule of Cvil Procedure 36, Conpton noved the
district court to deemthe requested adm ssions adm tted.
The district court denied this notion, and set a |ater
deadline for MIller to respond to the request for
admssions. Mller failed to neet this second deadli ne.
MIller responded to the request for adm ssions several
days after the expiration of the second deadline.
Conpton had also served MIler with interrogatories at
the sane tine that she had requested adm ssions, and
M Il er never responded to the interrogatories.

Foll ow ng discovery, the district court granted
sunmary judgnent to all defendants. The district court
held that the prosecutors were absolutely imune from
MIler's civil rights clains against them See Mem Op.
at 13, reprinted in Appellant's Add. at 14. The district
court dismssed MIller's civil rights conplaint against
Conpt on both because she was not a state actor, see id.
at 11, reprinted in Appellant's Add. at 12, and because
MIller, who failed to respond in a tinely manner to
Conpton's request for adm ssions, was deened to have
admtted that he had no valid cause of action against
Conpton. Id. at 11-12, reprinted in Appellant's Add. at
12-13. Finally, the district court dismssed Mller's
civil rights clains against Chief Wley, Oficer Sartor,
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and the city of El Dorado. The district court held that
Officer Sartor was entitled to qualified imunity from
Mller's suit, see id. at 14-15, reprinted in Appellant's
Add. at 15-16, and that the city of El Dorado and Chi ef
Wl ey had not established an unconstitutional policy and
could not be I|iable wunder a theory of respondeat
superior. See id. at 15, reprinted in Appellant's Add.
at 16.
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The district court held that MIller's clains in tort
were barred either by Arkansas's one-year statute of
limtations, see Mem p. at 15, reprinted in Appellant's
Add. at 16 (citing Ark. Code Ann. 16-56-104), or by
Mller's failure to allege sufficient facts to sustain
these actions in tort. See id. at 15-18, reprinted in

Appel l ant's Add. at 16-19.

MIler now appeals. During the pendency of this
appeal, MIller dismssed the prosecutors from this
action. Accordingly, we need only consider Mller's

cl ai ns agai nst Conpton, Oficer Sartor, Chief WIley, and
the city of El Dorado.

W review the district court's grant of summary
j udgnent de novo, view ng the evidence in the |ight nost
favorable to the nonnoving party. MCormack v. G tibank,
N.A., 100 F.3d 532, 537 (8th Cir. 1997). Sunmary
judgnent is proper where the record presents no genuine
i ssue of material fact and the noving party is entitled
to judgnent as a matter of law. 1d.

In this case, the vast majority of Mller's clains
are frivolous. Even on appeal, MIler does not clarify
how his First or Fifth Amendnent rights have been
violated, and M|l er was never seized in violation of the
Fourth Amendnent. Mller's state tort clains are either
factually baseless, tine-barred, or both. Accordingly,
we summarily affirmthe district court's grant of summary
judgnent to the defendants on these clains. See 8th Gir.
R 47B.
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We conclude that the district court also properly
granted summary judgnent to the defendants on Mller's §
1983 clains for violations of the Fourteenth Amendnent,
al t hough these clains warrant sonewhat greater analysis.
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A. _Cat hl een Conpt on.

MIler's 8§ 1983 claim against Conpton, a private
attorney, arises from Conpton's recomendati on to Deneen
t hat Deneen seek help from the Union County
Victinl Wtness Program and Conpton' s subsequent
conversation wth Harp regarding Deneen and Mller.
Based on this, MIller alleges that Conpton conspired with
Uni on County prosecut ors to vi ol ate Mller's
constitutional rights.*

Conpton, a private actor, may be liable under § 1983
only if she “is a willing participant in joint action
with the State or its agents.” Mershon v. Beasley, 994
F.2d 449, 451 (8th Cr. 1993) (quotations and citations
omtted). In

construing that test in terns of the allegations
necessary to survive a notion to dismss, this
circuit has held that a plaintiff seeking to
hold a private party liable under § 1983 nust
allege, at the very least, that there was a
mut ual understandi ng, or a neeting of the m nds,
bet ween the private party and the state actor.
In order to survive a notion for sumary

“Miller, noting that Compton’s sister-in-law Patricia Jackson Compton was a
Union County deputy prosecutor, also argues that Compton used family and political
ties to obtain action against Miller. Patricia Compton testified that on January 11,
1993, she was preparing for a capital murder trial and had no involvement in the
Deneen-Miller affair beyond asking Judy Hughes to speak with another prosecutor
about the matter. See Dep. of Patricia Jackson Compton (June 2, 1995) at 3-4, 30.
Upon combing the record, we conclude that there is not a shred of evidence to support
Miller's alegation that Compton used her relationship with Patricia Compton to further
aplot against Miller.
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judgnment or for a directed verdict, evidence
must be produced from which reasonable jurors

coul d conclude that such an agreenent was cone
t o.

ld. (citations omtted).
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In this case, there is no evidence that Conpton had
a "nmeeting of mnds" wth any governnment official that
could have transforned Conpton into a state actor.
Conpton's recomendati on to Deneen that she seek [ egal
assi stance from a governnent agency certainly did not
have this effect; the Suprenme Court has rejected the
argunent "that a private party’s nere invocation of state
| egal procedures constitutes joint participation or
conspiracy with state officials satisfying the § 1983

requi renent of action under color of l|aw” Lugar V.
Ednonson Q1 Co., 457 U S 922, 939 n.21 (1982
(quotations and citation omtted). \When Conpton spoke

with Harp regarding Deneen's and M| ler's situation, she
did no nore than provide information to a governnent
agency. See Dep. of Caren Harp (June 2, 1995) at 7. To
| npose 8§ 1983 liability on a private actor for nerely
answering a law enforcenent official's questions
regarding a case would have obvious and unfortunate
consequences and has no support in precedent or common
sense. Considering the record in the light nost
favorable to MIler, we conclude that Conpton was not a
state actor, and 8§ 1983 liability could therefore not
attach.?

B. Oficer Sartor.

MIler contends that he had a Fourteenth Anendnent
property interest in remaining in his apartnent, and that
O ficer Sartor should be liable for violating Mller's

“Because we affirm the district court's grant of summary judgment to Compton
on the ground that Compton was not a state actor, we need not consider its alternative
grant of summary judgment based on Miller's deemed admission that he had no valid
cause of action against Compton.
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right to due process by sumarily depriving MIler of
that interest. W disagree.

In Geiner v. Cty of Chanplin, 27 F.3d 1346 (8th
Cir. 1994), we explained that the rationale for the
qualified imunity doctrine
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is to allow public officers to carry out their
duties as they think right, rather than acting
out of fear for their own personal fortunes.
Toward this end, the rule has evolved that an
official performng discretionary functions wl|
generally be immune from liability unless a
reasonable person in his position would have
known t hat his actions violated clearly
establ i shed | aw

Ild. at 1351 (citations omtted). Oficer Sartor is
therefore immuune fromMIller's suit unless, "first, the
| aw he violated was clearly established at the tinme of
the violation, and second, the applicability of the | aw
to his particular action was evident." 1d.

When O ficer Sartor entered Deneen's apartnent, he
had information that: (1) Deneen was the only person on
the current |ease; (2) Deneen wished MIler to | eave; and
(3) Deneen had accused MIler of prior serious physical
abuse. For purposes of this summary judgnent notion, we
must assune that O ficer Sartor did not politely request
that MIler |eave Deneen's apartnent, but rather that
Office Sartor ordered MIller to |eave under threat of
arrest.

To the extent that MIler was nerely a houseguest at
Deneen's apartnent, it is clear that Oficer Sartor did
not violate any of MIller's well-established rights by

requesting Mller to |eave the apartnent. In Geiner,
police officers encountered a loud party at a private
hone. The officers ordered houseguests, who had been

invited to spend the night at the private hone, to | eave.
See 27 F.3d at 1350. The houseguests brought suit
against the officers, alleging that their rights were
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violated when the police told them to | eave. ld. at
1352. This Court disagreed, stating:

W grant that police <could not have
i nterfered with t he houseguest relation
arbitrarily, wthout sonme valid governnental
interest in doing so. However, the facts do not
fairly present that situation. The record shows
there were two conplaints, that the police had
already delivered a warning, that an outside
party was going on around 2:00 a.m, and that it
I nvol ved sonme |evel of noise (even granting a
di sput e about how nuch
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noi se). These facts give rise to sone
governnmental interest in dispersing the crowd in
order to restore order and quiet during hours
nost citizens devote to sleep. W enphatically
do not consider how we wuld resolve the
relative interests of the city and the guests on
the nerits, if that issue were before us. W
do, however, hold that plaintiffs have not shown
that it was clearly established on the night of
their party that their rights were paranount
over the governnental interest in dispersing
them Therefore, the defendants are entitled to
qualified imunity on this claim

Id. at 1352-53 (footnote omtted).

The facts presented in this case are far nore
conpelling than those in Geiner, and denonstrate that
MIller's interest in remaining in the apartnent was far
out wei ghed by "the governnental interest in dispersing"
him [d. at 1353. Here, Deneen, the sole holder of the
current lease, wished MIller to |eave. In addition,
based on the alleged history of donestic violence between
Deneen and MIler that had been recounted by Deneen,
Officer Sartor had a reasonable concern for Deneen's
safety if MIler were to stay in the apartnent with her.
See Dep. of Byron Sartor (June 2, 1995) at 8 (testifying
that "in ny past experience, 13 years, going on 14 years,
you get a man and wife or girlfriend, or sonmething |ike
that, and they start fighting like that, there's always
that great possibility that maybe soneone could get hurt
real badly; maybe even possibly killed").

Mller contends that he was not a nere houseguest,
but rather that he was a cotenant. As a cotenant, or
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even a hold-over tenant, MIler argues that he had the
right to judicial process prior to his eviction. See

e.g., Wllianms v. Gty of Pine Bluff, 683 S W2d 923,
924-26 (Ark. 1985) (holding that hold-over tenants are
not trespassers under Arkansas |aw). Assum ng that
Mller is correct in his analysis, this does not answer
whet her O ficer Sartor can be held liable for allegedly
violating MIller's right to an eviction proceedi ng.
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Under this Court's precedent, Oficer Sartor can only
be liable if "a reasonable person in his position would
have known that his actions violated clearly established
| aw' because "the applicability of the law to his

particular action was evident." Genier, 27 F.3d at
1351. In this case, Mller's status as a tenant was
anything but "evident"; indeed, a reasonable person would
al rost certainly have perceived Mller as a nere
houseguest. Deneen had presented a signed |ease, dated
only a few days earlier, which showed that she was the
sole tenant. Moore Realty, while sending confused

nessages to the police, had ultimately confirmed that the
| ease presented by Deneen was valid. The Union County
Prosecutor's office had investigated the matter, and
concl uded that Deneen was the sole |egal tenant of the
apartnment. In light of Deneen's proof that she had the
sole right to occupy the apartnent, as well as the
potential danger that Oficer Sartor believed was
presented by the threat of donestic violence, we concl ude
that a reasonable officer would not have known that
asking Mller to leave the apartnment violated well-
established Iaw. Accordingly, Oficer Sartor is entitled
to qualified imunity for MIler's clains.

C. Chief Wley and the Gty of EI Dorado.

Finally, MIller contends that the district court
erred in granting sunmary judgnent to Chief Wley and the
city of EIl Dorado. W disagree.

“Municipal liability under 42 U S.C. 8§ 1983 arises if
injury results fromaction pursuant to official nunicipal
policy of sone nature.” MGautha v. Jackson County, M.
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Col. Dep't, 36 F.3d 53, 55-56 (8th Gr. 1994) (quotations
and citation omtted), cert. denied, 115 S. C. 2561
(1995). This “liability for violating constitutional
rights may arise froma single act of a policy naker

" l1d. at 56. However, “that act nust cone from one
in an authoritative policy making position and represent
the official policy of the municipality.” 1d.
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Under Arkansas law it is the police chief of a
muni ci pality who is given authority to suppress breaches
of the peace, an arguably policy-making position. See
Ark. Code Ann. § 14-52-202(c). Under Arkansas Code § 14-
52-202(b) (1), the police chief may appoint deputies, and
the police chief is responsible for the acts of the
deputies. See Ark. Code Ann. 8 14-52-202(b)(1). In this
case, Chief Wley appointed Captain Ellis. Captain Ellis
di spatched O ficer Sartor to Deneen's apartnent, and
Oficer Sartor asked MIler to | eave his apartnent under
orders from Captain Ellis. Because Chief Wley is
statutorily responsible for Captain Ellis’ s decisions,
MIller argues that Captain Ellis's orders to Oficer
Sartor should be inputed to Chief Wley. Because Chief
Wley is therefore ultimately responsible for Oficer
Sartor's alleged constitutional violation, MIler argues
that the city of El Dorado should be liable for the
policy decision to ask MIler to | eave his apartnent.

Mller’'s argunent is sinply that a superior should be
made liable for a subordinate s decision. Al t hough
clothed in Arkansas statutory terns, this is no nore than
an attenpt to inpose liability under a theory of
respondeat superior. This theory of recovery is
precl uded under 8§ 1983. See Canton v. Harris, 489 U S
378, 385 (1989) ("Respondeat Superior or vicarious
liability will not attach under § 1983."). Accordingly,
we affirmthe district court's grant of sunmmary judgnent
to Chief Wley and the city of El Dorado.




For the foregoing reasons, we affirmthe judgnent of
the district court.®

®Miller has also moved to supplement the record on appeal with the full text of
his deposition and with the policies of the EI Dorado police department. These
documents were not before the district court, and the defendants have objected to their
admission on appeal. Miller’s only explanation for not presenting them to the district
court ishisfirst retained counsel’ s incompetence, which we conclude does not justify
the late admission of documents not before the district court. Accordingly, Miller's
motion is denied.
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