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LOKEN, Circuit Judge.

Ana Painter claimed health insurance benefits under a conversion
policy issued by Golden Rule |Insurance Conpany (“CGolden Rule”). Golden
Rul e deni ed coverage on the ground that Painter’'s cancer treatnents were
experinmental and not nedically necessary. The resulting dispute has now
spawned two appeal s wi thout resolving the



coverage question. In No. 96-3114, Painter appeals the district court’s!?
di smssal of her state law clains for malicious prosecution and breach of
fiduciary duty as preenpted by the Enpl oyee Retirenent |ncone Security Act
(“ERISA"), 29 U S.C. 88 1001 et seq. |In No. 96-3454, Painter appeals the
amount of attorney’'s fees awarded after Golden Rule's declaratory judgnment
action was disnissed because the parties had not exhausted their
contractual remedies. W affirm both decisions.

| . Background.

In 1991, Golden Rule paid Painter’'s clains for ovarian cancer nedical
treatnents under a group policy purchased by her enployer, MD. Care, Inc.
The group policy was part of an enpl oyee welfare benefit plan governed by
ERISA. After Painter’s cancer went into remnission, she requested that the
group policy cover high dose chenotherapy and peripheral stemcell infusion
treatnents. Golden Rule denied that request. Painter’s enploynent with
MD. Care termnated in August 1992; her continuation coverage under the
group policy termnated in February 1993, when M D. Care cancel ed the group
policy. At that point, Painter exercised her “health insurance conversion
privilege” under the group policy and purchased an individual “Conversion
Policy” from Gol den Rule.?

'The HONORABLE GEORGE F. GUNN, JR., United States District Judge for
the Eastern District of Missouri.

The Consolidated Omnibus Budget Reconciliation Act of 1985 amended ERISA
to require most sponsors of ERISA group health plans to provide “continuation
coverage’ upon termination of employment, see 29 U.S.C. 88 1161-63, and to provide
“the option of enrollment under a conversion health plan otherwise generally available
[to employees] under the plan,” § 1162(5). The parties assume that M.D. Care was
required to provide Painter’s continuation and conversion benefits. That assumption
does not affect our resolution of the issues presented by these appeals. See Glassv.
United of Omaha Life Ins. Co., 33 F.3d 1341, 1343-45 (11th Cir. 1994).
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The First lLawsuit. Pai nter then proceeded wth high dose
chenot herapy cancer treatnent and subnmitted a claim for those expenses
under the Conversion Policy. Golden Rule denied coverage on the ground
that this treatnent was experinmental and not nedically necessary. \When
Pai nter threatened to assert a variety of legal clains, Golden Rule
commenced a declaratory judgnent action in federal court, seeking a
declaration that it is not obligated under the Conversion Policy to pay
Painter’s clains for these additional cancer treatnents. After Painter
nmoved to disniss on a variety of grounds, CGolden Rule conceded that the
parties had not exhausted the Conversion Policy's procedure for determning
medi cal necessity. The district court then disnissed the declaratory
judgnent action w thout prejudice, ordering Golden Rule to pay Painter’s
“reasonabl e attorney’'s fees and costs incurred in defending this action.”
Pai nter applied for an award of $102,619.75 in attorney’'s fees and now
appeal s the district court’s award of $37,493.35 (our case No. 96-3454).

The Second Lawsuit. In Decenber 1995, wi thout exhausting the
Conversion Policy's nedical necessity procedures, Painter comenced an
action in state court, seeking conpensatory and punitive damages under
state law on the theory that Colden Rule's actions in denying coverage and
commencing the declaratory judgnent action constituted nalicious
prosecution and breach of fiduciary duty. After Golden Rule renoved the
action, the district court granted Golden Rule’'s notion to disnss,
concluding that “a conversion policy obtained by an enpl oyee pursuant to
an ERISA plan is within the scope of ERISA and state law clains relating
to the conversion policy are subject to ERISA's preenption provision.”
Pai nter appeals (our case No. 96-3114). W review an ERI SA preenption
ruling de novo. See Arkansas Blue &ross & Blue Shield v. St. Mary's Hosp.
Inc., 947 F.2d 1341, 1344 (8th Cr. 1991), cert. denied, 504 U S. 957
(1992).




I1. No. 96-3114 -- The ERI SA Preenption |ssue.

Pai nter argues that ERI SA does not preenpt her state law clains
because the Conversion Policy is an individual contract that does not
inplicate administration of MD. Care’s group health plan. After MD. Care
term nated the group policy, CGolden Rule had no relationship with MD. Care
or its ERISA plan. Therefore, Painter concludes, her state |aw clains do
not “relate to” MD. Care's plan within the neaning of ERI SA's express
preenption provision, 29 U S.C. 8§ 1144(a), and those clains should avoid
ERI SA preenption |like the malicious prosecution claimin NIl v. Essex
Goup, Inc., 844 F. Supp. 1313, 1318-20 (N.D. Ind. 1994).

The Suprene Court has decided sixteen ERI SA preenption cases since
the statute was enacted in 1974. See California Div. of Labor Stds.
Enforcenent v. Dillingham Constr.., NA. . Inc., 117 S. C. 832, 842-43
(1997) (Scalia, J., concurring). Most involved the proper scope of “relate
to” preenption under 8§ 1144(a), and the Court has struggled, particularly
in its nore recent decisions, with the inherent vagueness of that key
statutory phrase. Conpare New York State Conf. of Blue Gross & Blue Shield
Plans v. Travelers Ins. Co., 115 S C. 1671, 1676-80 (1995), with
Metropolitan Life Ins. Co. v. Massachusetts, 471 U S. 724, 739 (1985).
However, sonme ERISA cases involve the distinct question of conflict
preenption -- whether a state law is preenpted because it conflicts with
a specific portion of the conplex ERISA statute. |If there is a conflict,
state law is preenpted, whether or not “the statutory phrase ‘relate to’
provides further and additional support for the pre-enption claim” Boggs
v. Boggs, 117 S. C. 1754, 1761 (1997). In our view, this is a case of
conflict preenption.

To define the conflict between ERI SA and Painter’s state | aw cl ai ns,
we nmnmust address an underlying legal issue -- if Golden Rule denies
Painter’'s claim for nedical benefits after the Conversion Policy's
contractual renedies have been exhausted, would a suit by Painter for
wrongful denial of benefits be governed by ERI SA' s renedi al




provisions? In Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 43 (1987), the
Suprerme Court held that ERI SA renedi es preenpt “state common |law tort and
contract actions asserting inproper processing of a claim for benefits
under an insured enployee benefit plan.” The Court explai ned:

The deliberate care with which ERI SA's civil enforcenent
remedi es were drafted and the bal ancing of policies enbodied in
its choice of renedies argue strongly for the concl usion that
ERISA's civil enforcenent renedies were intended to be
excl usi ve. This conclusion is fully confirmed by the
| egislative history of the civil enforcenent provision.

Ild. at 54. See also Ingersoll-Rand Co. v. Md endon, 498 U.S. 133, 142-45
(1990); Kuhl v. Lincoln Nat'l Health Plan of Kansas City, 999 F.2d 298

302-04 (8th Gr. 1993), cert. denied, 510 U S. 1045 (1994). Thus, if ERISA
provi des Painter renmedies for the wongful denial of Conversion Policy
benefits, then her state law clains for tortious mshandling of her benefit
claimare conflict-preenpted.

We conclude that Painter’s claimfor benefits under the Conversion
Policy is governed by ERISA The issue turns on three statutory
provisions. First, the ERI SA provision governing clains for plan benefits,
29 U S C 8§ 1132(a)(1)(B), provides that an ERI SA “participant” nmay sue “to

recover benefits due to himunder the ternms of his plan.” Second, the
definition of “participant” in 29 U S.C. 8 1002(7) includes “any enpl oyee
or former enployee of an enployer . . . who is or may becone eligible to
receive a bhenefit of any type froman enpl oyee benefit plan.” (Enphasis

added.) |In other words, a forner enployee such as Painter nay be an ERI SA
participant entitled to sue for benefits under § 1132(a)(1)(B)

That | eaves the question whether Painter’s Conversion Policy benefits
are “due [her] under the terns of [her] plan” within the neaning of
8§ 1132(a)(1)(B). ERISA defines an “enpl oyee welfare benefit plan,” such
as MD. Care's group health plan, to



mean “any plan, fund, or program. . . established or maintained by an
enployer . . . for the purpose of providing for its participants
t hrough the purchase of insurance or otherwi se, (A nedical, surgical, or
hospital care or benefits.” 29 U S C 8§ 1002(1). The group health policy
M D. Care purchased from Golden Rule either was itself an ERI SA plan, or
was part of a broader plan if MD. Care's total plan or programi ncluded
ot her conponents. A suit to recover benefits due Painter under that group
policy, including continuation benefits due her as a forner enployee, woul d
be governed by 8§ 1132(a)(1)(B). Here, of course, the group policy has
expired, and Painter is seeking nedical benefits under Golden Rule's
separate Conversion Policy. But the Conversion Policy cane into being as
a result of Painter exercising her right under the group policy to obtain
this specific insurance policy. Thus, the right to a Conversion Policy
was part of the plan or program “established” by MD. Care to provide
nmedi cal benefits for its current and forner enployees. As such, the
Conversion Policy is a conponent of MD. Care’s ERISA plan. A suit to
recover Conversion Policy benefits is governed by § 1132(a)(1)(B).
Because Painter’s underlying claimfor Conversion Policy benefits is
governed by ERISA, her state law clains for Golden Rule's alleged
m shandl ing of that claimare preenpted under Pilot Life. This conclusion
is consistent with the overwhelnming majority of preenption decisions
i nvol ving conversion policies and the ERI SA pl ans which gave them birth.
See Peterson v. Anerican Life & Health Ins. Co., 48 F.3d 404, 407-08 (9th
Gr.), cert. denied, 116 S. C. 377 (1995); dass v. United of Omha Life,
33 F.3d at 1346-47; G eany v. Western Farm Bureau Life Ins. Co., 973 F. 2d
812, 817 (9th Gr. 1992); Howard v. deason Corp., 901 F.2d 1154, 1157-58
(2d Gr. 1990); Reynolds v. Massachusetts Cas. Ins. Co., 900 F. Supp. 915,
922 (E.D. Tenn. 1995), rev'd on other grounds, 113 F.3d 1450 (6th Gir.
1997); Klosterman v. Western Gen. Mgmt., Inc., 805 F. Supp. 570, 573-74
(ND. IlIl. 1992); Beal v. Jefferson-Pilot Life Ins. Co., 798 F. Supp. 673,
677 (S.D. Ala. 1992); Nechero v. Provident Life & Accident Ins. Co., 795
F. Supp. 374, 379-80 (D.NM 1992); Miwys v. UnumlLife Ins. Co. of Anerica,
1995 W. 317102, 3 (N.D. IIl. 1995); but see Mnbs v. Commercial Life Ins.




Co., 818 F. Supp. 1556, 1562-63 (S.D. Ga. 1993). The district court
correctly concluded that ERI SA preenpts Painter’s state | aw cl ai ns.

I1l. No . 96-3454 -- The Attorney Fee |ssue.

When Golden Rule filed its declaratory judgnent action, Painter noved
to disnmiss on many grounds, including (i) ERI SA does not govern clains
under the Conversion Policy, (ii) in any event, ERI SA does not afford
Golden Rule standing to seek a declaratory judgnment construing the
Conversion Policy,® and (iii) failure to exhaust the Policy' s procedure for
an i ndependent determ nation of what is nedically necessary. Golden Rule
pronptly adnitted |ack of exhaustion and noved to stay or voluntarily
dismss its declaratory judgnent action for this purpose. Painter instead
urged the court to dismiss for lack of subject matter jurisdiction

After noving the case toward trial for one year, the district court
referred the pending stay and dismssal notions to a nmagi strate judge, who
reconmended that the court (i) voluntarily dismss the action under Fed.
R Civ. P. 41(a)(2) for failure to exhaust contract renedies, and (ii)
order Golden Rule to pay Painter’'s reasonable costs and attorney fees
because it had filed a premature declaratory judgnent action. The district
court adopted that recomendation, granted Golden Rule’'s voluntary
di sm ssal notion, dismssed the case without prejudice, and ordered Gol den
Rule to pay Painter’s “reasonable attorney's fees and costs incurred in

defending this action.” However, while the court’s Order dismssed the
action pursuant to Rule 41(a)(2), its acconpanyi ng Menorandum decl ared t hat
it “lacks subject matter jurisdiction over this case, as applicable

[contract] renedi es have not been exhausted.”

*Though thisissue is not before us, we refer the interested reader to the thorough
discussion and contrary conclusion in Connecticut Gen. Life Ins. Co. v. Cole, 821 F.

Supp. 193, 196-98 (S.D.N.Y. 1993).
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Counsel for Painter then applied for an award of $102,619.75 in
attorney fees. Golden Rule argued that the court had no power to award
attorney fees after disnissing for lack of subject nmatter jurisdiction
Recognizing its prior error, the court ruled that failure to exhaust
contract renedies is not a jurisdictional defect depriving the court of
power to condition voluntary dismssal on the paynent of Painter’'s
reasonable attorney fees. After soliciting further billing information
fromPainter’'s attorneys, the court concluded that nmuch of the fee request
was excessive under Rule 41(a)(2) standards. See generally Kern v. TXO
Prod. Corp., 738 F.2d 968, 972-73 (8th G r. 1984). The court awarded
Pai nter fees of $37,493.35. She appeal s that award.

Pai nter’s argument on appeal is virtually incoherent. Apparently,
she argues that the district court’s initial voluntary di sm ssal order was
a final order nmaking Painter a prevailing party under ER SA, that the order
stated she would be paid all her attorney fees, that she therefore gave up
her right to appeal the order, and that the district court’s subsequent
order reducing her fees was contrary to this |aw of the case. The argunent
has many fatal flaws. First, it is not clear fromthe record on appeal
that the district court’s initial voluntary disnissal order was a final
order, and Painter nmade no effort to clarify that issue, then or now
Second, Painter was not a prevailing party under ERISA. As Part |l of this
opi nion nmakes clear, the district court properly denied her notion to
dismiss for lack of ERI SA subject matter jurisdiction. W also reject
Pai nter’s suggestion that dism ssal of Golden Rule’'s declaratory judgnent
action was inevitable. The district court never considered Golden Rule’'s
alternative notion to stay the action while contract renedies were
exhaust ed; had CGol den Rul e pressed that point after the court corrected its
subject matter jurisdiction ruling, a stay mght have been granted.
Finally, the district court’s initial order expressly stated that it was
dismssing under Rule 41(a)(2); if Painter’s attorneys construed that order
as authorizing a fee award on sone other basis, they have only thensel ves
to bl ane.

For these reasons, we find no error of lawin the district court’s
analysis of the Rule 41(a)(2) attorney fee issue. After careful review of
the record, we concl ude that



the court did not abuse its considerable discretion in reducing Painter’s
initial fee request.

I'V. Concl usion.

Pai nter concludes her brief in No. 96-3114 by suggesting that if her
state law clainms are preenpted by ERISA the district court erred in not
granting her | eave to amend her conplaint to assert new clai ns under ERI SA
Pai nter never nmde this request to the district court, either before or
after that court ruled on the preenption issue. Even now, she does not
advise this court what ERISA clains she wishes to assert. In the first
| awsuit, Painter fought CGolden Rule’'s declaratory judgment action in the
district court for nearly three years without asserting ERI SA clains of her
own.* W ordinarily do not consider issues raised for the first tine on
appeal. See MIler v. Federal Energency Mynt. Agency, 57 F.3d 687, 689
(8th CGr. 1995). Painter has given us no good reason to depart fromthis
practice here.

The judgnents of the district court are affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH CI RCUIT.

“Painter’ s challenge to Golden Rul€' s declaratory judgment action is one of many
roadblocks her attorneys have erected to avoid prompt resolution of the Conversion
Policy coverage issue that is the core of this dispute. We think it deplorable that the
coverage issue is not yet ripe for decision. But because thisisthe result of Painter’s
litigation strategy, we will refrain from attacking the resulting impasse sua sponte.
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