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MAGILL, Circuit Judge.

Lary Smith was the police chief of Elaine, Arkansas,
when Charles ey was killed by an El aine police officer.
The adm nistrator of OQey's estate brought this 42



US C 8§ 1983 (1994) suit against Chief Smth, alleging
that Chief Smth had failed to supervise and train the
officer who had killed Oey. Chief Smth noved the
district court for summary judgnent on the ground of
qualified immunity, and the district court denied the
noti on. Chief Smith now appeals the district court's
deni al of summary judgnent, and we reverse.

El ai ne, Arkansas, is a small comunity near the
M ssi ssi ppi border. On Decenber 8, 1994, El aine's police
force consisted of Chief Smth and tw part-tine
of ficers. One of these part-tine officers was Melvin
Marshall, who also worked as a janitor for the El aine
school system Pursuant to Arkansas state regul ations,
O ficer Marshall had taken a 100-hour | aw enforcenent
training course to qualify as a part-tinme officer.

On the afternoon of Decenber 8, 1994, O ficer
Marshal | was off-duty and relaxing in his hone in Elaine.
At approximately 5:20 p.m, Oficer Mrshall heard
several gunshots sonewhere in his neighborhood. Such
gunshots were not uncomon in Oficer Marshall's
nei ghbor hood, and O ficer Marshall had nmade it a practice
to investigate such gunshots when they occurred.
Accordingly, Oficer Mrshall placed his .357 magnum
service revolver in his pocket, picked up his badge, and
went to investigate the shots.

Oficer Marshall was told by a neighbor that the
shots had conme from an alley near his house. Ent eri ng

the alley, Oficer Marshall saw two African-Anerican
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males at the far end of the alley. Oficer Marshall saw
one of these nen fire a handgun into the air. The shots
were then answered by several gunshots from a nearby

housi ng



project. The nmen then left the alley.* Oficer Marshall
drew his service revolver fromhis pocket, cocked it, and
held it in the air. He then attenpted to pursue the two
men who had been in the alley. Oficer Marshall took a
different route, going across an enpty lot, to try to cut
them of f.

At this time, ey, who was fifteen years old, and
his fourteen-year-old friend Cyrus Thomas were on a
nearby street running from the gunshots. Oficer
Marshall saw the two boys running and yelled for themto
st op. Thomas heard the order and stopped, while Qey
continued running. O ficer Marshall's service revol ver
di scharged, and O ey was shot in the back.

O ficer Marshall contends that he junped a four-foot
ditch between the enpty lot and the street. Oficer
Marshall alleges that his foot slipped when he | anded
after his junp. As he recovered his bal ance, his weapon
di scharged accidentally. See J.A at 107-10. Sever al
W t nesses support this version of the facts. See id. at
139 (signed statenent of Curley Marshall) ("I saw Melvin
[ Marshal I] running and junping the ditch and when he did
his gun went off and the boy fell in the street."); 144

'Officer Marshdl offered this version of events during his deposition. See JA.
a 86-87. While proffering no evidence to contradict Officer Marshall's description of
eventsin the aley, the appellee contends that Officer Marshall did not see anyone fire
a handgun into the air. See Appellee'sBr. at 1. Contrary to the appellee's apparent
belief, a party litigant may not generate a question of materia fact out of uncontradicted
evidence merely by speculating that awitnessislying. Cf. FDIC v. Béll, 106 F.3d 258,
265 n.9 (8th Cir. 1997) ("We do not allow a case to go forward to trial on the mere
chance that a jury will disregard all evidence and accept the unsupported speculation
of aparty litigant.").
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(statenment of Alvin Wiite) ("I saw Melvin [Marshall] junp
the ditch and | saw him alnost fall[;] it was |ike he
al nost slipped backwards. The shot was when Melvin was

at the ditch.").



The appel |l ee contends that O ficer Marshall shot Oey
I ntentionally. Several wtnesses also support this
version of the facts. See J. A at 204 (affidavit of
Ear nestine Broadus) ("I was |looking directly at Melvin
Marshal | when he fired the fatal shot into Charles Qey.
Mel vin Marshall was not tripping, falling or stunbling at
the time he discharged his revolver into Charles Oey's
back. In fact, Melvin Marshall was standi ng upright on
Lee Street, which is paved.")? 212 (deposition of Cyrus
Thomas) (testifying that, although he did not see Oficer
Marshall fire his service revolver, Thomas |ooked at
Oficer Marshall imedi ately after Oficer Marshall fired
and that O ficer Marshall did not "appear to have fallen
or tripped or done anything").

Oey fell to the street after being shot. O ficer
Marshall then retrieved a | oaded .25 caliber automatic
pistol from OQey's back pocket.® Oey subsequently died
from his gunshot wound.

Chief Smth was imedi ately notified of the shooting
by Oficer Marshall. Chief Smth contacted the Arkansas

?Arkansas State Police Field Investigator Barry Roy, who investigated the
shooting, allegedly transcribed a statement from Earnestine Broadus that was
considerably different from her affidavit. In the statement, Broadus allegedly told
Investigator Roy that she "heard Melvin [Marshall] when he hollered at the boyg[.] |
was looking out my window to see what was going on and | saw Melvin coming across
the ditch and amogt fal. The gun made a flash when Melvin dipped and almost fell."
JA. at 140. In her affidavit, Broadus asserts that she "never told Barry Roy that
Melvin Marshall shot Charles Otey while falling." Id. at 204.

*Although Otey was armed, it does not appear that he had recently fired the .25
caliber automatic pistol. There were no spent shell casings discovered in the nearby
aley, nor was gunpowder residue discovered on Otey's hands.
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State Police and turned the investigation of the shooting
over to them COficer Marshall was put on adm nistrative
| eave during the pendency of the investigation, which was
conducted by Field Investigator Barry Roy of the Arkansas
State Police.



| nvestigator Roy arrived in Elaine on the evening of
Decenber 8, 1994. I nvestigator Roy interviewed
W t nesses, took a statenment from Oficer Mirshall, and
searched the area of the shooting for physical evidence.
Based on his investigation, Investigator Roy declined to
arrest Oficer Marshall in connection with the shooting.
On Decenber 29, 1994, the prosecuting attorney for the
First Judicial District of Arkansas also declined to
bring crimnal charges against Oficer Mrshall in
connection with the shooting.

On July 21, 1995, Virgie Oey, who was QG ey's not her
and who is also the admnistrator of Oey's estate,
brought 8§ 1983 and pendant state tort clains against
Oficer Marshall and Chief Smith in their individual and
official capacities. The 8§ 1983 action alleged that
Oficer Marshall had wunreasonably seized Qey, in
violation of the Fourth Amendnent, by intentionally
shooting him The lawsuit also alleged that Chief Smth
was deliberately indifferent to Qey's constitutional
rights by failing to adequately train and supervise
O ficer Marshall.*

“Specifically, the appellee aleged that:

Chief Larry Smith was deliberately indifferent to the rights of
Charles Otey and other citizens by his failure to adequately train,
supervise, and discipline Officer Melvin Marshall and other officers; and
in hisfailure to take preventative or remedia measures to prevent acts of
violence by officers under his command, having knowledge of such
propendities by officers, including Melvin Marshall of the city of Elaine,
Arkansas Police Department.

Chief Larry Smith knew or reasonably should have known of other
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It was revealed during discovery that the Elaine
Pol i ce Departnent had a policy on the use of deadly force
in place at the tine of Oey's shooting. This policy
provi ded that:

Use of deadly Force by a nenber of this
Departnent against a person is limted to the
fol | ow ng:

(1) To effect an arrest or to prevent the
escape from custody of an arrested person, who,
the officer reasonably believes: (a) has
commtted or attenpted to conmit a felony, (Db)
which involved the use or threatened use of
deadly force and (c) the felon cannot
ot her[w se] be apprehended.

(2) To effect an arrest or to prevent the
escape from custody of an arrested person who

propensities for violent misconduct, and other violations of citizeng[']
congtitutional rights by Officer Melvin Marshall, and was deliberately
indifferent in failing to promote and promulgate customs and policies of
a preventative or remedia nature.

Chief Larry Smith was deliberately indifferent in failing to establish
and enforce adequate policies and customs regarding the prevention,
Investigation, and discipline of violent misconduct of officers working for
the city of Elaine, Arkansas Police Department, and instead encouraged
such behavior by his customs and policies amounting to acquiescence and
indifference to violations of citizeng'] constitutional rights.

The deliberate indifference herein was in accordance with the
customs, policies, and procedures of the city of Elaine, Arkansas Police
Department and Chief Larry Smith.

Compl. at 1Y 14-17 (paragraph numeration omitted), reprinted in JA. at 10-11.
-O-



the officer reasonably Dbelieves: (a) has
commtted or attenpted to commit a felony, (b)
would wuse deadly force if not imediately
apprehended, and (c) the felon cannot otherw se
be apprehended.

(3) To defend hinself or a third person
fromwhat he reasonably believe to be the use or
I mm nent use of deadly force.
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(4) No deadly force may be used agai nst an
escapi ng m sdeneanant.

(5) The wuse of "warning shots" s
prohi bi t ed.

J.A at 193. On February 2, 1992, Oficer Marshall
signed a statenent that he had read and understood the
policy.?>

In his deposition, Oficer Marshall testified that he
had once violated the city's policy against the use of
warni ng shots. See J.A at 225-26. While investigating
a di sturbance at a dance hall, Oficer Marshall had fired
two shots in the air to disperse a hostile crowd after a
bottl e had been throwmn at the officer. See id. Although
Chief Smith was aware of the incident, he did not
di scipline or counsel O ficer Marshall for the violation
of the policy.

On April 24, 1996, Carolyn Dunigan, the Recorder for
the Gty of Elaine, described in an affidavit the results
of her search of city records. Duni gan stated that,
al though the records listed 920 citizen contacts with the
police over the last five years, including 695 arrests,
"In]o citizen conplaints about excessive force (deadly or
ot herw se) have been nade against any nenber of the

>Chief Smith asserts that deadly force has not been used by an Elaine police
officer during the past five years, except for Officer Marshall's alleged use of deadly
force against Otey. See Appdlant'sBr. at 16-17. The appellee does not challenge this
assertion, but suggests that "[t]he City of Elaine smply has been very fortunate that this
isthefirst incident of illegal deadly force perpetrated upon ajuvenile." Appellee's Br.
at 11.
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El ai ne Police Departnent, including Melvin Marshall, in
the last five (5) years." J.A at 192 (parentheticals in
original). In a deposition, Chief Smth described his
procedure for handling conplaints against the police
departnment. Chief Smth explained that, "[u]nder normal
ci rcunstances, they [the conpl ai nants] could cone in and
sit dowm with ne and file
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that conplaint with nme . . . . W would take a statenent
and then we'd do, like, file an affidavit. They woul d
sign that affidavit.” [d. at 179. |If Chief Smth was a
subj ect of the conplaint, he would refer the conpl ai nant
to a different | aw enforcenent agency. 1d.

The appel |l ee contends that there have been conpl aints
of excessive force levied against the Elaine Police
Departnment. In an affidavit signed May 10, 1996, Rosie
Cooper stated that:

| and ny two children, difton G een and Anissia
Johnson, have conplained of Mlvin WMarshall
using excessive force against Anissia and
Adifton. Both of ny children testified in court
of the use of this excessive force. Larry Smth
was aware of our conplaint. As far as | know,
not hi ng was done about the incident.

J.A at 244.
Oficer Marshall and Chief Smth noved for sunmary
judgnent on the ground of qualified immunity. The

district court denied the notion, stating:

In this case, the facts surrounding the
shooting are contested. One issue in dispute is

whet her the shooting was accidental. In sum
this case is not appropriate for sumary
j udgnent .

The defendants raise the affirmative defense
of qualified imunity. The plaintiff contends
that Charles OQey, a ninth-grade student, was
intentionally shot in the back as he ran from
Oficer Marshall. This does not involve a |egal

-13-



prem se that was unclear at the tine of the
incident. Qualified inmmunity is inapplicable.
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Mem Op. (Aug. 16, 1996) at 2, reprinted in Appellant's
Add. at 2. The district court did not specifically
address Chief Smth's qualified imunity from the
| awsuit. Chief Smth now appeal s.

The appellee challenges our jurisdiction in this
matter. W conclude that we my properly exercise
jurisdiction over this appeal.

O her t han certain enuner at ed I nterl ocutory
deci sions, see 28 U S.C. § 1292 (1994), this Court has
jurisdiction only over appeals of the final orders of
district courts. See 28 U S C § 1291 (1994).
Accordi ngly, this Court normally does not have
jurisdiction over a district court's denial of a summary
judgnent notion. See MIller v. Schoenen, 75 F.3d 1305,
1308 (8th Cir. 1996).

The Suprene Court has held, however, that certain
interlocutory orders "which finally determ ne clains of
ri ght separable from and collateral to, rights asserted
in the action, too inportant to be denied review and too
| ndependent of the cause itself to require that appellate
consideration be deferred until the whole case is
adj udicated,” may be treated as final for appellate
jurisdiction. GCohen v. Beneficial Indus. Loan Corp., 337
U S 541, 546 (1949) (creating the collateral order
doctrine). A qualified imunity defense "shields
governnent agents from liability for <civil damages
i nsofar as their conduct does not violate clearly
established statutory or constitutional rights of which
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a reasonable person would have known." Behrens .

Pelletier, 116 S. C. 834, 838 (1996) (quotations,
alterations, and citations omtted). This imunity is
"an entitlenment not to stand trial or face the other
burdens of litigation, conditioned on the resol ution of
the essentially legal inmmunity question.” 1d. at 838-39
(quotations, alteration, and citation omtted). In |ight
of this right not to face trial, the Suprene Court has
held that a district court's denial of a summary judgnent
noti on based on a qualified imunity defense, "to the
extent that it turns on an issue of law, " is an
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I mredi ately appeal able decision under the collateral
order doctrine. Mtchell v. Forsyth, 472 U S. 511, 530
(1985) (hol ding that the issue of whet her a
constitutional right had been clearly established at the
tinme of its alleged violation is imedi ately appeal abl e).

In Johnson v. Jones, 115 S. C. 2151 (1995), the
Suprenme Court enphasized that, to imediately appeal a
denial of a summary judgnent notion based on qualified
I munity, the issue imediately appealed nust be a
gquestion of [|aw See id. at 2158. The Johnson Court
held that an official defendant asserting a qualified
I mmunity defense could not inmmedi ately appeal a district
court's denial of summary judgnment where the district
court's "order determ nes whether or not the pretria
record sets forth a 'genuine' issue of fact for trial."
Id. at 2159.

In Behrens, the Court clarified its holding in
Johnson, noting that a "[d]enial of sunmmary judgnent
often includes a determnation that there are
controverted issues of material fact, and Johnson surely
does not nean that every such denial of summary judgnent
IS nonappeal able.” 116 S. C. at 842 (citation omtted).
Rat her, Johnson hel d

that determ nations of evidentiary sufficiency
at sunmary  j udgnent are not I mredi atel y
appeal abl e nerely because they happen to arise
in a qualified-imunity case; if what is at
issue in the sufficiency determnation 1is
nothing nore than whether the evidence could
support a finding that particular conduct
occurred, the question decided is not truly
"separable" from the plaintiff's claim and
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hence there is no "final decision" under Cohen
and Mtchell. Johnson reaffirnmed that sunmary-
judgnent determ nations are appeal abl e when they
resolve a dispute concerning an abstract issue
of law relating to qualified imunity--
typically, the issue whether the federal right
allegedly infringed was clearly established .

Id. (quotations, alteration, and citations omtted).
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In the instant case, the district court denied
summary judgnment to O ficer Marshall because there
remai ns the question of material fact of whether Oficer
Marshall intentionally shot Oey. See Mem Op. at 2,
reprinted in Appellant's Add. at 2. COficer Marshall has
not appeal ed this decision, and we presune, for purposes
of this appeal, that Oficer Marshall could be |iable for
violating O ey's Fourth Anendnent rights by unreasonably
seizing Oey through the use of deadly force. See
Tennessee v. Garner, 471 U.S. 1 (1985) (Fourth Amendnent
prohi bits use of deadly force to stop the escape of a
suspect who poses no threat).

That a question of material fact remains as to
Oficer Marshall's liability does not, however, answer
whet her Chief Smth has qualified immunity in this
mat t er. To overcone Chief Smth's entitlenent to
qualified imunity, the appellee nust allege, and present
evi dence that could support, that Chief Smth hinself
violated a well-established constitutional right of Oey.
Whet her the appellee has net this burden does not require
this Court to weigh the sufficiency of the evidence to
support the appellee's claim against Chief Smth.
Rat her, this question requires us to undertake the | egal
anal ysis of whether the appellee's allegations and the
evi dence presented, taken in the light nost favorable to
the appellee, present a claimthat Chief Smth violated
a well-established right of Qey. Under Mtchell, we
conclude that this Court has jurisdiction to determ ne
whet her the appellee has net this burden. See 472 U. S
at 530.
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In denying summary judgnent to Chief Smth, the
district court did not specify what facts it assuned
regarding Chief Smth's right to qualified imunity and
what, if any, questions of material fact remain regarding
Chief Smth's right to qualified imunity. Accordingly,
it is sonmewhat difficult for this Court to "know what set
of facts to assune when [we] answer[] the purely I|egal
gquestion about ‘'clearly established law . . . ."
Johnson, 115 S. CG. at 2159. |In such a circunstance, the
Suprene Court has directed us "to undertake a cunbersone
review of the record to determne what facts the district
court, in the light nost favorable to the nonnoving
party, likely assuned." 1d.
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The appellee has alleged that Chief Smth is liable
for violating OQey's constitutional rights because of
Chief Smth's alleged failure to train, supervise, and
discipline Oficer Mrshall. We conclude that Chief
Smth did not "violate clearly established statutory or
constitutional rights of which a reasonabl e person would
have known," Behrens, 116 S. C. at 838 (quotations and
citations omtted), and 1is therefore entitled to
qualified imunity for this claim

Section 1983 liability cannot attach to a supervisor
nerely because a subordinate violated soneone's
constitutional rights. See Gty of Canton v. Harris, 489
U S. 378, 385 (1989) ("Respondeat Superior or vicarious
liability will not attach under § 1983."). Rather, Chief
Smth can be liable for Oficer Marshall's constitutional
violation only "if he directly participated in the
constitutional violation, or if his failure to train or
supervi se the of fendi ng actor caused the deprivation .

. ." Tilson v. Forrest Cty Police Dep't, 28 F.3d 802,
806 (8th Cir. 1994) (citations omtted).

There is no allegation in this case that Chief Smth
ordered Oficer Mrshall to shoot OQey or otherw se
directly participated in Oficer Mirshall's alleged
violation of Otey's constitutional rights. Rather, the
appellee alleges that Chief Smth is liable for failing

to supervise and train Oficer Marshall. For Chief Smth
to have violated Orey's constitutional rights by failing
to supervise Oficer Mrshall, it nust be shown that
Chief Smth:
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(1) Recei ved notice of a pattern of
unconstitutional acts commtted by subordi nates;

(2) Denonstrated deliberate indifference to or
tacit authorization of the offensive acts;

(3) Failed to take sufficient renedial action;
and
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(4) That such failure proximately caused injury
to [Oey].

Jane Doe A. v. Special Sch. Dist. of St. Louis County,
901 F.2d 642, 645 (8th Cr. 1990).

In this case, the appellee has pointed to two pieces
of evidence that Chief Smth had received notice that
O ficer Marshall was prone to using excessive force.
O ficer Marshall had once fired warning shots to quell a
di sturbance at a dance hall, an action that directly
violated Elaine Police Departnent procedure. In
addi tion, Rosie Cooper alleged in an affidavit that her
two children had conplained of Oficer Marshall using
excessive force and that Chief Smth knew of these
conpl ai nts. The appellee alleges that in neither of
these cases did Chief Smth discipline or counsel Oficer
Mar shal | .

Assum ng that these allegations are true, we concl ude
that they fail to state a violation by Chief Smth of
Qey's constitutional rights. Oficer Marshall's use of
war ni ng shots did not put Chief Smth on notice that
O ficer Marshal engaged in a pattern of unconstitutional
acts. While prohibited by Elaine Police Departnent
policy, Oficer Marshall's use of warning shots sinply
did not violate anyone's constitutional rights. Although
It may be an unwi se practice to fire gunshots into the
air to quell an unruly crowd, there is no evidence that
Officer Mrshall seized anyone--unconstitutionally or
ot herwi se--when he fired warning shots at the dance hall.
See J. A at 226 (deposition of Oficer Mrshall)
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(testifying that, followng warning shots, crowd
di spersed, and that no arrests were nade).

Moreover, Rosie Cooper's affidavit does not state
when excessive force was all egedly used, what the all eged
excessive force consisted of, nor when the conpl aints of
excessive force were allegedly nuade. Wt hout sone
I ndi cation that these conplaints were made prior to
Qey's death, there is sinply no evidentiary support for
the allegation that Chief Smith was on notice of the
all eged violations. Wthout such



noti ce, Chief Smth <cannot be Il|iable for Oficer
Marshal | 's all eged constitutional violations.

In Harris, the Suprenme Court explained that "the
| nadequacy of police training may serve as the basis for
8§ 1983 liability only where the failure to train anounts
to deliberate indifference to the rights of persons wth
whom the police cone into contact." 489 U S at 388. W
have hel d that:

It is necessary to show that in light of the
duties assigned to specific officers or
enpl oyees the need for nore or different
training is so obvious, and the inadequacy so
likely to result in the violation of
constitutional rights, that the policymkers of
the city can reasonably be said to have been
deliberately indifferent to the need. |In other
words, the plaintiff nust denonstrate that the
city had notice that its procedures were
I nadequate and likely to result in a violation
of constitutional rights.

Andrews v. Fowler, 98 F.3d 1069, 1076 (8th Gr. 1996)
(quotations and citations omtted).

Rat her than denonstrating indifference to Qey's
constitutional right not to be seized unreasonably
t hrough the use of deadly force, all of the evidence in
this case denonstrates that Chief Smth and the Elaine
Police Departnment had specifically trained Oficer
Marshall only to use deadly force in a nmanner consi stent
with the constitution. Conpare Grner, 471 U. S at 11
("Where the suspect poses no imediate threat to the
officer and no threat to others, the harmresulting from
failing to apprehend him does not justify the use of

-25-



deadly force to do so."), wth J.A at 193 (El aine Police
Departnment policy on use of deadly force) (deadly force
may be used only where a suspect has used, threatened to
use, or is likely to use deadly force against arresting
officer or third person). It is undisputed that the
policy had been communicated to Oficer Marshall, and
that O ficer Mrshall had signed the Elaine Policy
Departnent policy, indicating that he had read and
understood the policy. See id.
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In sum based on the facts alleged by the appell ee,
Chief Smth did not violate any well-established
constitutional right held by Otey. Because Chief Smth
did not violate any well-established constitutional
right, he is entitled to qualified imunity for the
appellee's clains for civil damages. Accordingly, we
reverse the district court's denial of summary judgnent
on the clains against Chief Smth in his private and
official capacities.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH C RCUIT.
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