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Before MURPHY, HEANEY, and MAGILL, Circuit Judges.

MAGILL, Circuit Judge.

ARE Si keston Limted Partnership and its general and
limted partners (collectively, ARE Sikeston) brought
this action against Wslock National, Inc. (Wslock
National) and Nalcor, Inc. (Nalcor). Inits action, ARE
Si keston alleges that Weslock National and Nalcor are
liable for the rent paynents renmaining on a 15-year | ease
that Nalcor entered into with ARE Sikeston. Wesl| ock
Nat i onal filed a third-party conpl ai nt agai nst
West i nghouse El ectric Corporation (Wstinghouse), seeking
i ndemmi fication or contribution in the event that Wesl ock
National is held liable to ARE Sikeston. Wesl| ock
Nati onal and Westinghouse noved for summary judgnent.
ARE Si keston noved for leave to file an anended conpl ai nt
to add Westinghouse as a defendant. The district court!?
granted Wesl ock National’s and Westi nghouse’s notions for
summary judgnent and denied ARE Sikeston’s notion for

| eave to anmend its conplaint. ARE Sikeston Ltd.
Partnership v. Weslock National, Inc., 932 F. Supp. 240,
243 (E.D. M. 1996). In addition, the district court
subsequently entered a judgnent against Nalcor. ARE
Si keston appeal s, and Weslock National brings a
protective cross appeal. W affirm

'The Honorable Stephen N. Limbaugh, United States District Judge for the
Eastern District of Missouri.
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Nal cor, a manufacturer of residential door knobs and
| ocksets, owned 30 acres of commercial real estate in
Si keston, Mssouri (the Sikeston Property). The Sikeston
Property included a 106, 500-square-foot building that
housed Nalcor’s |lock manufacturing operations. On
Decenber 27, 1988, ARE Si keston purchased the



Si keston Property from Nalcor, and as a part of the sane
transaction, ARE Sikeston | eased backed the property to
Nal cor pursuant to a witten | ease.

The term of the lease was for fifteen years at a
rental rate of $299, 250 per year, to be adjusted annually
for inflation. See Lease by and between ARE Sikeston
Limted Partnership and Nalcor, Inc. (Dec. 27, 1988)
(Lease) at 88 1.02, 2.01, reprinted in | J.A at 20-22.
The |ease also provided that “[a]ll assignnents and
subl eases shall be subject to the prior witten approval
of Landlord [ARE Si keston], which approval shall not be
reasonably w thheld or del ayed.” Lease at 8§ 9.01(a),
reprinted in | J. A at 33.

In Decenber 1989, Nalcor acquired another | ock
manuf act uri ng conpany and t wo pl unbi ng parts
manufacturers. As a result of the acquisition, Nalcor
acquired additional manufacturing facilities in Mxico
and California.? At its Sikeston Property facility,
Nal cor continued its |ock manufacturing operations.

In order to finance the Decenber 1989 acqui sitions,
Nal cor obtained a $36 mllion credit facility from
West i nghouse. To secure this |oan, Wstinghouse took
three major steps. First, Wstinghouse took a first lien
and security interest in virtually all of Nalcor’'s
assets, including those assets of Nalcor |ocated at the
Si keston Property. In the event of a default, the

?Also as part of the same transaction, Nalcor changed its name to American
Builders Hardware Corporation. Notwithstanding this change of name, we will refer

to this entity as Nalcor throughout this opinion.
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financing and security agreenent between Westinghouse® and
Nal cor gave Westinghouse both the right to demand full
paynment and the right to take possession of Nalcor’s
assets, including those |ocated at the Sikeston Property,
if the demand for paynent were not satisfied. See
Fi nancing & Security Agreenent (Dec.

%This agreement was formed between Nacor and Westinghouse Credit
Corporation, the predecessor in interest to Westinghouse Electric Corporation. We will

refer to both Westinghouse Credit Corporation and Westinghouse Electric Corporation
as Westinghouse.
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29, 1989) at § 14.1(C),(F), reprinted in | J. A at 413-

14. In addition, wupon default, the financing and
security agreenent granted Westinghouse the right to
collect Nalcor’s accounts receivable and to sell its
assets. ld. at 8 14.1(Q,(H), reprinted in I J.A at
414-15. As defined by the financing and security

agreenent, an event of default included the insolvency of
Nal cor. See id. at 8 13(E), reprinted in | J.A at 411.

Westinghouse also took a security interest in
Nal cor’s | ease and |easehold interest in the Sikeston
Property. Westinghouse’'s security interest in Nalcor’'s
| easehold of the Sikeston Property was set forth in a
| easehold deed of trust executed by Nalcor and
West i nghouse. Under the |easehold deed of trust,
West i nghouse had the right to enter the Sikeston Property
and to hold, use, and conduct business on the property in
the event of a default by Nalcor. Specifically, the
| easehol d deed of trust provided:

Upon the occurrence of one or nore Events of
Default . . . [Wstinghouse] personally, or by
its enployees, agents or attorneys, nay enter
into and upon all or any part of the [Sikeston
Property], and exclude [Nalcor], its agents and
servants wholly therefrom and having and
hol ding the sanme, wuse, operate, nmanage and
control the [Sikeston Property] and conduct the
busi ness thereof . . . . [Westinghouse] shall
have the right to nanage and operate the
[ Si keston Property] and to carry on the business
t her eof :

Leasehol d Deed of Trust (Feb. 13, 1990) at 8§ 8, reprinted
inl J A at 124. In addition, pursuant to § 8(c)(i) of
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the | easehol d deed of trust, Westinghouse had the right
to foreclose on Nalcor’'s |easehold of +the Sikeston
Property in the event of a default. See id. at 8§
8(c)(i), reprinted inl J. A at 124.

Fi nal |y, Westi nghouse also required that ARE
Si keston, as landlord, agree to waive certain of its
rights with respect to Nalcor’s assets and the Sikeston
Property. Accordingly, Westinghouse, ARE Sikeston, and
Nal cor entered into a Landlord’ s



Consent and Waiver of Lien Ri ghts. Pursuant to this
agreenent, ARE Si keston consented

to the transfer, assignnent, pledge, nortgage or
encunbr ance by [ Nal cor] I n favor of
[ Westi nghouse] of [Nalcor]'s right, title and
interest in and to [Nalcor]’'s personal property
and fixtures |ocated at the [Si keston Property]
and to the grant by [Nalcor] of a Leasehold
Mort gage of the [Si keston Property] in favor of
[ West i nghouse] .

Landl ord’s Consent & Waiver of Lien Rights (Dec. 29,
1989) at 8 1, reprinted in Appellee’'s Add. Moreover, as
a part of the sane agreenent, ARE Sikeston gave up any
rights it may have had to a first security interest in
Nal cor’s assets and retained only a subordi nated security
interest. See id. at §8 2, reprinted in Appellee’'s Add.

ARE Si keston further agreed not to “nodify, anend,
termnate (except upon expiration of the Term of the
Lease), accept a surrender or abandonnent of, or
ot herwi se agree to change the terns of the Lease, w thout

the consent of [Westinghouse], which shall not be
unreasonably w thheld.” ld. at 8 3, reprinted in
Appellee’s Add. 1In the event of the termnation of the

original lease as a result of Nalcor’'s default, ARE
Si keston agreed “to enter into a new | ease (‘ New Lease’)
of the Prem ses at the option of [Westinghouse] for the

remai nder of the termof the Lease . . . at the rent and
additional rent, and upon the terns, covenants and
conditions . . . of the [original] Lease . . . .” [ld. at

8 5, reprinted in Appellee’s Add. Finally, the parties
agreed that “[i]f any one or nore provisions of the Lease
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conflict with any provision [of the Landlord s Consent
and Wai ver of Lien Rights], such provisions of the Lease
shall be wholly subordinate to and superseded by the
applicable provision [of the Landlord s Consent and
Wai ver of Lien Rights].” ld. at 8 7, reprinted in
Appel | ee’ s Add.
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In each of the years followng the Decenber 1989
acqui sitions, Nalcor |lost noney and as a result gradually
slipped into insolvency. By April 1993, Westinghouse
estimated that it was undersecured in its |oans to Nal cor

by nmore than $10 mllion. Around this sane tine,
West i nghouse began to explore the possibility of having
anot her conpany acquire Nal cor. On April 20, 1993,

West i nghouse declared Nalcor to be in default and nade
demand on Nal cor for full paynent of Nalcor’s obligations
to Westinghouse. On June 1, 1993, when it becane clear
that Nalcor could not pay in full, Wstinghouse demanded
that Nalcor turn over its assets.

Nal cor conplied with Wstinghouse’'s demand and, in
early June 1993, turned over its assets in place to
Westi nghouse, including the assets at the Sikeston
Property. Westinghouse took possession of the Sikeston
Property and began operating Nalcor’s business while
simul taneously marketing Nalcor’'s assets for sale.
However, Westinghouse never foreclosed on Nalcor’'s
| easehol d. Furthernore, ARE Sikeston never requested
West i nghouse’ s perm ssion to exercise any rights agai nst
Nal cor’s assets nor did ARE Sikeston ever request a
termnation or nodification of the |ease.

In the first week of June 1993, Westi nghouse i nforned
ARE Si keston that Westinghouse had taken possession of
Nal cor’s assets at the Sikeston Property and that
West i nghouse intended to run the business while it | ooked
for a purchaser that would buy Nal cor as a goi ng concern.
According to Dale Kuhlman, ARE Sikeston's property
manager, Westinghouse also discussed with ARE Sikeston
t hat “it was in everyone's interest to allow
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[ West i nghouse] to continue to pay the rent, to market the
property, because at the end we would each get what we
wanted[;] . . . [Westinghouse] would get sone paynent for
their assets and [ARE Sikeston] would get a tenant.”
Dal e D. Kuhlman Dep. at 100, reprinted in IIl J.A at
1257. In a subsequent letter dated June 15, 1993, from
Westi nghouse’s counsel, Westi nghouse inforned ARE
Si keston that “Westi nghouse has made, and likely wll in
the future nake, certain rent paynents necessary to avoid
a default by [Nalcor] under the Lease.” Letter of Janes
P. Drumy (June 15, 1993) at 1, reprinted in IIl J.A at
1424. In that sane letter, however,

12-



Westi nghouse stated that “in making such paynents,
West i nghouse is not assum ng the Lease or any of tenants’
obl i gations thereunder.” 1d.

During the period that Westinghouse occupied the
Si keston Property, it paid the full rent as provided by
the Nal cor |ease. In addition, when the insurance
coverage previously maintained by Nalcor expired in July
1993, Westinghouse obtai ned new coverage effective July
24, 1993.

On June 17, 1993, Westinghouse gave notice to Nal cor
that it would sell all or part of the secured assets of
Nal cor at one or nore private foreclosure sales on or
after June 28, 1993. In July 1993, Westinghouse began
negotiating wth Wslock National for the sale of
Nal cor’s | ock manuf act uri ng oper ati ons. These
negotiations culmnated in a private forecl osure sale of
Nal cor’s lock manufacturing operations to Weslock
Nati onal on August 4, 1993. Weslock National, however,
did not purchase Nalcor’s plunbing parts manufacturing
oper ati ons.

A letter agreenent and two bills of sale nenorialized
t he August 4, 1993 transaction. In addition to excl uding
certain assets of Nalcor, such as any of Nalcor’'s
remai ni ng cash, both bills of sale specifically excluded
fromthe sale “any of [Nalcor]'s rights as tenant in or
Wi th respect to | eases or subl eases of real property .
T Bill of Sale & Assignment (Aug. 4, 1993) at 1,
reprinted in Appellee’ s Add. In addition, the parties
al so agreed in both bills of sale that:

-13-



[ West i nghouse] acknow edges

t hat [ Wesl ock

National], in purchasing the Personal Property,

I S not assum ng any i ndebt edness,

l[iabilities or

obligations of [Nalcor], [Wstinghouse] or any

ot her person or entity .

ld. at 2.

-14-



Finally, the August 4, 1993 |letter agreenent between
West i nghouse and Wesl ock Nat i onal cont ai ned an
I ntegration clause that provided that:

This Agreenent and the Bills of Sale constitute
the entire agreenent between [Wesl| ock Nati onal ]
and [ Westinghouse] with regard to the Assets and
any other nmatter. No other agreenents or
under st andi ngs exi st between [Wesl ock Nati onal ]
and [ Westinghouse] and, to the extent such ot her
agreenents or understandings my have existed
prior to the execution of this Agreenent, such
under st andi ngs and agreenents do not survive the
execution hereof.

Letter Agreenent (Aug. 4, 1993), reprinted in Appellee's
Add.

Wesl ock National took control of the Sikeston
Property on or about August 5, 1993. Wesl ock Nati onal
retained sone of the enployees from Nalcor’s Sikeston
Property operations and sonme of Nalcor’'s md-Ievel
managers in order to continue the plant’s |ock
manuf acturing operations. Nalcor itself was eventually
di ssol ved sonetine in 1994.

It was not until August 24, 1993, that ARE Si keston
| earned that Weslock National was occupying the Sikeston

Property. In an August 26, 1993 letter to Weslock
Nati onal, ARE Si keston wote that, “[i]nsofar as Nal cor,
Inc. is obligated under a lease on [the Sikeston

Property], and we [ ARE Si keston] have not been asked nor
consented to an assignnent of this lease, it is uncertain
on what basis [Wslock National] occup[i es] t he
property.” Letter of John F. Horrigan, Il (Aug. 26,
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1993) at 1, reprinted in I J.A at 340. ARE Si keston
al so advi sed Wesl ock National that “as occupant[, Wesl ock
National is] under various obligations with respect to
this property, including those to pay rent, properly
maintain the facility and grounds, nmaintain operating
permts, pay utilities, and insure the property anong
others.” |d.

-16-



Wesl ock National responded in a letter that it had
purchased the | ock manufacturing assets of Nal cor, but
t hat “Weslock did not assune any of the obligations of
[Nal cor], including any |ease agreenents for real
property in Sikeston, M ssouri.” Letter of Donald B.
Horan (Jan. 3, 1994) at 1, reprinted in | J.A at 343.
In addition, after noting that it had undertaken the
ordinary obligations of a tenant, Wslock National
requested ARE Sikeston to prepare a new | ease because
“both parties would be better served if the property was
[ sic] occupied under a |lease.” |d.

In response to Wslock National’'s letter, ARE
Si keston changed its position. ARE Sikeston abandoned
its initial contention that “it [was] uncertain on what
basis [Wesl ock National] occup[ied] the property” as well
as its contention that Wsl ock National was obligated “as
occupant.” Letter of Horrigan at 1, reprinted in | J.A
at 340. | nstead, on January 13, 1994, ARE Si keston
I nformed Wesl ock National that ARE Si keston “believe[d]
Wesl ock National is obligated under the terns of the
[Nalcor] lease . . . .” Letter of John F. Horrigan, III
(Jan. 13, 1994) at 1, reprinted in | J.A at 345. For
Its part, however, Weslock National maintained that it
“occup[ied] the facility on a nonth to nonth basis .
T Letter of Joe Bockrath (Sept. 6, 1994) at 1,
reprinted in I J.A at 351. Di scussi ons between the
parties were held, but no agreenent was reached.

On Septenber 6, 1994, Weslock National gave witten
notice to ARE Si keston that Wesl ock National had deci ded
to | eave the Sikeston Property and rel ocate operations to
another facility. On Decenber 31, 1994, Wsl ock Nati onal

-17-



vacated the premses. During the entire period that it
was in possession of the Sikeston Property, Wslock
National paid rent to ARE Sikeston for the use of the
Si keston Property. For the nearly five-nonth period
bet ween August 5, 1993, and Decenber 31, 1993, Wesl ock
National paid the full anmpunt of the rent called for in
the Nal cor | ease. During 1994, however, Weslock Nati onal
continued to pay at the 1993 rate rather than pay rent at
the increased rate called for by the inflation-adjustnent
provi sion contained in the
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Nal cor | ease. Weslock National also paid the insurance
prem uns, property taxes, real estate taxes, utilities,
upkeep and mai ntenance costs, and operating fees for the
pl ant .

On Novenber 30, 1994, ARE Sikeston filed a breach of
contract claimagainst Weslock National in Mssouri state
court. In its conplaint, ARE Sikeston clained that
Wesl ock National was obligated under the terns of the
Nal cor |ease and that Wslock National had failed to
satisfy the terns of that |ease. On Decenber 21, 1994,
Wesl ock National renoved the case to the district court
pursuant to 28 U S. C. 8§ 1441 (1994). Federal subject
matter jurisdiction was established because ARE Si keston
I's a Pennsylvania partnership wth business offices in
Pennsyl vania, and Weslock National is an GCklahom
corporation with facilities in Mssouri and California.
Both parties agree that M ssouri substantive | aw governs
this dispute.

The district court initially set trial for Decenber
4, 1995. On Septenber 20, 1995, ARE Sikeston sought
| eave to anend its conplaint to add Nal cor as a def endant
and assert four new clains agai nst Weslock National. On
Oct ober 19, 1995, the district <court granted ARE
Si keston’s request, and on Cctober 30, 1995, ARE Sikeston
filed its first anended conpl aint. In that conplaint,
ARE Si keston added Nalcor as a defendant and brought
cl ai ns agai nst Wesl ock National for breach of contract,
breach of estate covenants, malicious interference with
contract, fraud, fraudulent conveyance, and unjust
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enrichnent.* ARE Sikeston sought as danmges all rents,
taxes, utilities, and mai ntenance costs for the Sikeston
Property through the expiration of the Nalcor |ease in
Decenber 2003. In the alternative, ARE Sikeston sought
$2.5 mllion in danages under a buy-back provision of the
| ease.

On Novenber 6, 1995, Wslock National filed its
answer to ARE Sikeston’'s first anended conplaint and
filed a third-party conplaint, pursuant to Federal Rule
of Gvil Procedure 14, against Westinghouse, which is a
Pennsyl vani a corporation wth

*ARE Sikeston has not raised its unjust enrichment claim on appeal.
-20-



its principal place of business in Pennsylvania. 1Inits
third-party conplaint, Weslock National sought indemity
or contribution in the event that Weslock National was
held liable to ARE Sikeston. The district court
postponed the trial and rescheduled it for March 25,
1996.

On March 11, 1996, Wesl ock National noved for sumrary
j udgnment . A few days later, on March 14, 1996, the
district court noved the trial date to July 1, 1996. On
April 11, 1996, ARE Sikeston noved for leave to file a
second anended conplaint to assert state |law real
property and breach of contract clainms directly against
Westinghouse or, in the alternative, for a remand to
M ssouri state court. ARE Sikeston pleaded 28 U S. C. 8§
1367 (1994) as the basis for the district court’s
jurisdiction over these clains. On May 8, 1996,
Westi nghouse filed its own notion for summary judgnent on
Wesl ock National’s indemification claim On June 21,
1996, the district court denied ARE Si keston’s notion to
file a second anended conplaint and granted sumary
judgnent to Weslock National. ARE Sikeston, 932 F. Supp.
at 243. Because the district court granted sunmary
judgnment to Weslock National, it also granted summary
judgnment to Westinghouse: the liability of Wstinghouse
on Weslock National’s indemification claimwas entirely
dependent on Wslock National’'s liability to ARE
Si kest on. Ild. On July 9, 1996, the district court
entered default judgnent against Nalcor in the anount of
$2, 450, 000. °

>After Westinghouse foreclosed on nearly all of Nalcor’s assets, Nalcor was
dissolved in 1994. We recognize, therefore, that it is highly unlikely that ARE Sikeston

-21-



On July 17, 1996, ARE Sikeston filed a notion to
alter or anmend the judgnent by reconsideration of sunmary
j udgnent pursuant to Federal Rule of Civil Procedure 59.
The notion was denied. ARE Si keston now appeals to this
Court, and Weslock National brings a protective cross
appeal .

will ever be able to collect on this judgment.
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On appeal, we review de novo the district court’s
grant of summary judgnent to Weslock National and
West i nghouse. See McCormack v. Citibank, N.A , 100 F. 3d
532, 537 (8th Cir. 1996). Summary judgnment is proper
only if the record, viewed in the light nost favorable to
the nonnoving party, presents no genuine issues of
material fact and the noving party is entitled to

judgnent as a matter of law. 1d.; see also Fed. R Giv.
P. 56(c). Furthernore, if there has been adequate tine
for discovery, Federal Rule of Civil Procedure 56(c)

mandates that the district court grant a notion for
summary judgnment “against a party who fails to nake a
showi ng sufficient to establish the existence of an
el enent essential to that party’'s case, and on which that
party wll bear the burden of proof at trial.” Celotex
Corp. v. Catrett, 477 U S. 317, 322 (1986). Finally, we
may affirmthe district court’s grant of summary judgnment
to Weslock National and Westinghouse “on any grounds
supported by the record.” R cke v. Arncto Inc., 92 F.3d
720, 721 (8th Cr. 1996) (quotations and citation
omtted).

ARE Si keston argues that the district court erred in
granting summary judgnment on ARE Sikeston's breach of
contract claim According to ARE Sikeston, Weslock
Nat i onal assuned the obligations of the Nal cor |ease on
August 4, 1993, through the purchase of substantially all
the assets of Nalcor. Thus, ARE Sikeston argues that,
because Weslock National assunmed the Nalcor |ease,
Wesl ock National is now liable for the remaini ng years of
that | ease. W disagree.
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In general, “courts in Mssouri have not seen fit to
depart fromthe traditional distinction between corporate
nergers or the sale and purchase of outstanding stock of
a corporation, whereby preexisting corporate liabilities
also pass to the surviving corporation or to the
purchaser, and the sale and purchase of corporate assets
which elim nates successor liability.” Chem cal Design,
Inc. v. Anerican Standard, Inc., 847 S.W2d 488, 492-93
(Mb. C. App. 1993); see also Ernst v. Ford Mtor Co.,
813 S.W2d 910, 916-17 (Mb. C. App. 1991). Accordingly,
“[t]he general rule in Mssouri




Is that when all of the assets of a corporation are sold
or transferred the transferee is not liable for the
transferor’s debts and liabilities.” Cheni cal Desi gn,
847 S.W2d at 491.

There are, however, four exceptions to the general
rule of nonliability. The purchasing corporation can be
liable for the selling corporation’s debts and
liabilities: (1) where the purchaser expressly or
i npliedly agrees to assune the debts or liabilities of
the transferor; (2) where the transaction anpunts to a
merger or consolidation; (3) where the purchasing
corporation is nerely a continuation of the selling
corporation; or (4) where the transaction is entered into
fraudulently for the purpose of escaping liability for
the debts and liabilities of the transferor. 1d.; Ernst,
813 S.W2d at 917.

In the present action, it is undisputed that Wesl ock
Nat i onal purchased Nal cor’s assets, not its stock, from

West i nghouse. In form at |east, Wslock National
therefore did not nerge or consolidate with either Nal cor
or Westinghouse. Thus, unless ARE Si keston can prove

that Wesl ock National’s purchase of Nalcor’'s assets fits
wi thin one of the four exceptions to the general rule of
nonliability, we nust hold that Weslock National did not
assune the liabilities of the Nalcor |ease. W address
each exception in turn.

First, Wslock National did not expressly or
inpliedly agree to assune the debts or liabilities of
ei ther Westinghouse or Nalcor. |Instead, Wslock Nati onal
and Westinghouse clearly expressed in witing their
intention that (1) no rights under the | ease were being
assigned to Wesl ock National and (2) Wesl ock National was
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not promsing to performany of the obligations under the
Nal cor | ease. The two bills of sale specifically
excluded from the sale “any of [Nalcor]'s rights as
tenant in or with respect to | eases or subl eases of real
property . . . .7 Bill of Sale & Assignnment (Aug. 4,
1993) at 1, reprinted in Appellee’ s Add. The parties
al so agreed that “[Weslock National], in purchasing the
Personal Property [of Nalcor], is not assumng any
I ndebt edness, liabilities or obligations of [Nalcor],
[ West i nghouse] or any other person or entity o
Ild. at 2, reprinted in Appellee’s Add. Finally, the
August 4, 1993 letter
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agreenent between Westinghouse and Wslock National
contai ned an integration clause.

The witten agreenents thus nmake clear that Weslock
National did not accept the obligations under the Nal cor
| ease. Accordingly, in light of these express provisions
that directly contradict any notion that Wsl ock Nati onal
expressly or inpliedly agreed to assune the Nal cor | ease,
we conclude that Weslock National did not expressly or
inpliedly agree to assune the Nalcor |ease. See
Carondelet Health Sys., Inc. v. Royal Garden Assocs., 943
S.W2d 669, 673 (Mb. C. App. 1997) (“The cardinal rule
in the interpretation of a contract is to ascertain the
intention of the parties and to give effect to that
I ntention. Where the contract is unanbiguous, intent is
ascertained from the contract alone.” (quotations and
citation omtted)).

Second, the August 4, 1993 transaction did not anount
to a nerger or consolidation, but was instead a
transaction in which Wslock National purchased the
assets of Nalcor’s lock manufacturing operations from
West i nghouse. Under M ssouri law, the elenents of a de
facto nmerger include: “(1) a continuation of managenent
and personnel and general business operations; (2) a
continuity of shareholders resulting fromthe purchasing
corporation paying for the assets with shares of its own
stock so the selling corporation stockhol ders becone a
constituent part of the purchasing corporation; (3) the
sel l er corporation ceasing ordinary business operations
and dissolving as soon as possible; and (4) the
purchasing corporation assumng those obligations
necessary to continue nornmal, ordinary business
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operations.” Harashe v. Flintkote Co., 848 S.W2d 506,
509 (Mb. C. App. 1993).

Al t hough Wesl ock National continued Nalcor’s | ock
manuf acturing operations, Wslock National did not
continue any of Nalcor’s other operations, such as its
pl unbi ng manufacturing operations. In addition, although
Wesl ock National retained sone of Nalcor’'s enpl oyees and
a few md-level nanagers, the record indicates that
Wesl ock National, as a separate corporation, was run by
a different set of directors and
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officers. Moreover, Wslock National paid for Nalcor’s
assets with cash, and as a result, there was no
continuity of sharehol ders. Finally, there is sone
evi dence that Nal cor did not cease its ordi nary business
operations imediately followng the August 4, 1993
transaction, but instead may have continued its plunbing
parts manufacturing operations for a tine after Wsl ock
Nati onal s purchase of Nalcor’'s assets. Nalcor was not
di ssolved until sonetinme in 1994. For these reasons, we
concl ude that the August 4, 1993 transaction was not a de
facto nerger or consolidation.

Turning to the third exception, Weslock National is
not a nere continuation of Nalcor. Al t hough there is
evidence that Wslock National retained sone of the
former enpl oyees of Nalcor, the evidence in the record
does not denonstrate that the corporate organi zati on, the
managenent, and the operations of the entity that was
formerly Nalcor remained unchanged. | nstead, the
evidence indicates that Wslock National, a separate
entity wth its own organization, directors, and
sharehol ders, took over only the |lock manufacturing
operations of Nalcor. Accordingly, we hold that the
August 4, 1993 transaction does not fit wthin the third
exception to the general rule that a purchaser of assets
is not liable for the seller’s liabilities. See Cheni cal

Design, 847 S.W2d at 493 (“M ssouri continues to adhere
to the concept that the phrase ‘continuation of the
cor poration’ should be literally applied to the
continuation of the corporate organization, nmanagenent,
and operations, rather than nerely the continuation of
the enterprise or the product line.” (enphasis added));
cf. Brockmann v. O Neill, 565 S.W2d 796, 798 (My. Ct.
App. 1978) (finding nere continuation where (1) both
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transferor and transferee were in sanme business; (2) the
directors, primary officers, and major sharehol ders of
the transferor when it ceased to do business were two of
the incorporators, directors, primary officers, and nmjor
sharehol ders of the transferee; and (3) the business
operations of both transferor and transferee were exactly
the sane); see also Flotte v. United dains, Inc., 657
S.W2d 387, 389 (Mb. C. App. 1983) (noting the Brockmann
court’s “enphasis was on the common identity of officers,
directors and stockhol ders between the purchasing and
selling corporations as the key elenent of a
‘continuation ).
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Finally, Westinghouse and Wesl ock National did not,
as ARE Sikeston argues, commt fraud when they entered
into the August 4, 1993 transaction. To bring a cause of
action for fraud, a plaintiff nust prove: (1) a
representation; (2) the falsity of that representation;
(3) the materiality of that representation; (4) the
speaker’s knowl edge of its falsity or the speaker’s
I gnorance of the truth; (5) the speaker’s intent that his
representati on be acted upon by the hearer in the manner
reasonably contenplated; (6) the hearer’s ignorance of
the falsity of the representation; (7) the hearer’s
reliance on the representation; (8) the hearer’s right to
rely thereon; and (9) +the hearer’s consequent and
proxi mately caused injury. Slone v. Purina MIls, Inc.,
927 S.W2d 358, 371 (Mo. C. App. 1996); see also State
ex. rel. Painewebber, Inc. v. Voorhees, 891 S.W2d 126,
128 (Mb. 1995) (en banc).

Even if we assune that the first eight elenments of an
action for fraud have been net and that Wesl ock Nati onal
can be held accountable for those el enents, ARE Sikeston
has not made a showi ng sufficient to establish that the
al l egedly fraudul ent inducenents of Weslock National and
West i nghouse proxi mately caused injury to ARE Si keston.
Under M ssouri law, in order for a false representation
to be actionable, “[i]t nust appear in an appreciable
sense that the damage flowed from the fraud as the
proxi mate and not the renote cause, and the damage nust
be such as is the natural and probabl e consequence of the
fraud.” Herberer v. Shell G| Co., 744 S.W2d 441, 443-
44 (Mo. 1988) (en banc) (quotations and citation
omtted); see also Thoroughbred Ford, Inc. v. Ford Mdtor
Co., 908 S.wW2d 719, 735 (Mb. Ct. App. 1995). Moreover,
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a plaintiff cannot recover for lost rental incone if it
IS uncertain or speculative whether the loss was the
result of the alleged wong and whet her any such rental
I ncomre woul d have been derived at all. See Thoroughbred
Ford, 908 S.W2d at 735.

The proxi mate cause of ARE Si keston’s | oss of rental
I nconre was the insolvency of Nalcor. Because of Nalcor’s
I nsol vency, Nalcor could not neet its obligations under
the |ease. Mor eover, because ARE Si keston had
subordinated its security interests in
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Nal cor’s assets to Westinghouse' s security interest, ARE
Si keston was unable to collect by seizing Nalcor’s
asset s.

Nonet hel ess, ARE Si keston argues that Wstinghouse
and Weslock National caused injury by falsely
representing that the purchaser of Nalcor’s assets woul d
assune the Nalcor |ease and by concealing the sale of
Nal cor’s assets to avoid the liabilities under that
| ease. According to ARE Sikeston, as a result of
West i nghouse’ s and  Wesl ock Nat i onal ’ s f raudul ent
representations, ARE Sikeston did not exercise its rights
under the | ease and thereby |ost the opportunity to bind
Wesl ock National or some other party to the Nal cor |ease.
ARE Si keston thus argues that it is entitled to the
benefit of the bargain that Wstinghouse and Wesl ock
National allegedly prom sed--a new tenant willing to
assune the Nal cor |ease.

G ven that ARE Si keston had expressly subordi nated
its security interest in Nalcor’'s assets to Westinghouse
and that Westinghouse was undersecured, the sole recourse
remaining to ARE Si keston was its right to term nate the
| ease and take possession of the Sikeston Property.®
Therefore, ARE Si keston essentially argues that, because
it was fraudulently induced into not termnating the
| ease, it lost an opportunity to bind Wstinghouse,
Wesl ock National, or sone other party to the terns of the
Nal cor | ease and that, as a direct result of this m ssed

%We note that even this right was subject to Westinghouse' s approval, which was
never sought. See Landlord’s Consent & Waiver of Lien Rights (Dec. 29, 1989) at §
3, reprinted in Appellee’'s Add.
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opportunity, ARE Sikeston suffered a loss of rental
| ncone.

It is at best highly specul ati ve whet her ARE Si keston
coul d have bound another party to the terns of the Nal cor
| ease by exercising its termnation right. There is no
I ndi cation that either Westinghouse or \Wsl ock National
woul d have assuned the



Nal cor | ease. Instead, the record denonstrates that both
West i nghouse and Wesl ock National were adamantly opposed
to assum ng the Nal cor | ease.

In addition, ARE Sikeston has offered no evidence
that, had the | ease been term nated sooner, a third party
woul d have been willing to assune the | ease. |ndeed, the
unwi | I'i ngness of either Wstinghouse or Wesl ock Nati onal
to assune the Nalcor |ease conbined with the intense
desire of ARE Si keston to have a party assune that |ease
supports the inference that ARE Si keston was earning an
above market rate of return on the Sikeston Property
under the Nal cor lease. As a result, under then current
market conditions, it is unlikely that ARE Si keston coul d
have found a tenant willing to assune the Nal cor | ease.

Furthernore, assum ng arguendo that ARE Sikeston's
termnation of the Nalcor | ease would have allowed it to
bind another party to that |ease, ARE Sikeston has
of fered no explanation for why it did not term nate the
| ease in January 1994, once it realized that Wslock
National was unwilling to assune the obligations of that
| ease. There is no evidence in the record that ARE
Si keston’s opportunity to exercise its right of
termnation and thereby find another party to assune the
Nal cor | ease lasted only from June 1993, when
Westi nghouse foreclosed on Nalcor’s assets, to January
1994.

We also note that, during the tinme that Westinghouse
and then Weslock National occupied the Sikeston Property,

each occupant paid rent as well as the cost of insurance.
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Wesl ock National even paid for maintenance and upkeep of

the premses during 1its occupancy. ARE Si keston
consequently received nineteen nonths of rental incone
that it mght not otherw se have received. For these

reasons, we hold that ARE Si keston was not injured by the
al l eged fraud of either Wslock National or Wstinghouse.
Cf. Herberer, 744 S.W2d at 444 (holding that, where a
gas station manager agreed to an extension of the | ease
on his existing gas station in exchange for the oil
conpany’s promse that the manager could run a new
station, the manager could not bring an action for fraud
after the oil conpany reneged on its prom se because the
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| ost profits at the new station were not the “natural and
pr obabl e consequence” of the manager’s reliance on the
oil conpany’s promse to grant himthe right to operate
the new station); Thoroughbred Ford, 908 S.W2d at 736
(holding that plaintiffs failed to prove with reasonabl e
certainty that m srepresentation caused |ost profits at
| east in part because defendant produced evidence that
I ndi cated profits were wunlikely due to poor narket
condi tions).

Thus, because we conclude as a matter of |aw that
none of the exceptions to the general rule of
nonliability apply, we nust follow Mssouri’s genera
rule for asset purchases. W therefore hold that Wsl ock
Nat i onal is not liable for Nalcor’s contractual
obl i gati ons. Accordingly, we hold that the district
court did not err in granting summary judgnent to Wesl ock
Nat i onal on ARE Si keston’s breach of contract claim

ARE Si keston argues that the district court erred in
granting summary judgnment on ARE Sikeston's claim for
breach of covenants arising through privity of estate.
According to ARE Sikeston, Wslock National and ARE
Si keston are in privity of estate and that, by virtue of
this privity of estate, Weslock National is |liable for
performance of covenants running with the | easehol d t hat
are contained in the Nalcor |ease. W disagree.

For ARE Si keston and Wesl ock National to have been in
privity of estate such that Wslock National was
obligated to perform the obligations contained in the
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Nal cor | ease, Wesl ock National needed to acquire Nalcor’s
| easehol d by assignnent. Cf. Siragusa v. Park, 913
S.W2d 915, 918 (Mb. C. App. 1996) (“Upon an assignnent
by the |lessee, the privity of estate between the | essee
and | essor is destroyed, and a new privity of estate is
created between the assignee and the lessor.” (enphasis
added)); Newfeld v. Chem cal Dynamcs, Inc., 784 S.W2ad
240, 242 (Mb. Ct. App. 1989)
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(“When Chemical assigned the |easehold, the privity of
estate between Chemical and the original owners was
destroyed and a new privity of estate was created between
the owners and, the assignee, Law ence Newfeld.”
(enphasi s added)); Hudson v. Price, 273 S.W2d 518, 522
(Mo. Ct. App. 1954) (“When the lease was originally
executed a privity of contract and a privity of estate
exi sted between | essor (plaintiff) and | essee. \Wen the
| essee assigned the |lease to defendant, the privity of
contract continued between | essor (plaintiff) and | essee,
and the privity of estate existed between |essor
(plaintiff) and assignee (defendant) for the unexpired

term of the lease.” (first enphasis added; second
enphasis in original)); Mitual Drug Co. v. Sewall, 182
S.W2d 575, 578 (Mb. 1944) (“The assignnent . . . from

Quapaw to plaintiff did not specifically provide for
paynment of rent to Fitch, but the assignnent created
between the original lessor Fitch and plaintiff privity
of estate . " (enphasi s added)).

As di scussed above, Weslock National did not assune
the obligations of the Nalcor |ease, but instead
expressly rejected those obligations. Therefore, Wesl ock
National was never assigned the |ease. Cf. South
Lakeview Plaza v. Citizens Nat’'l Bank of Geater St.
Louis, 703 S.W2d 84, 86 (Mo. C. App. 1985) (“[Where an
assignnment is in fact accepted by the assignee to whomit
I s given, the assignnent is absolutely effective . . . .~
(enphasis added)); Hahn v. Earth Gty Corp., 625 S.W2
640, 643 (Mo. Ct. App. 1981) (“If the assignor expressly
del egates his duties and the assignee expressly prom ses
to performthose duties, the assignee becones liable to
the original contracting party on a creditor beneficiary
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theory.” (enphasis added)). As a result, there was no
privity of estate and hence Wesl ock National was never
obligated to perform covenants running with the Nal cor
| easehol d. Accordingly, summary judgnent on ARE
Si keston’s breach of covenant clai mwas proper.
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V.

ARE Si keston argues that the district court erred in
granting sunmmary judgnent on ARE Sikeston's fraud’ and
tortious interference wwth contract clains. W disagree.

To bring a claimfor fraud, ARE Sikeston nust prove
that the alleged fraud proxi mately caused injury. Sl one,
927 S.W2d at 371. Simlarly, to bring a claim for
tortious interference wth a contract or business
expectancy, ARE Sikeston nust prove that the alleged
I nterference caused damages. See id. at 369-70; see also
Nazeri v. Mssouri Valley College, 860 S.W2d 303, 316
(Mo. 1993) (en banc). In both its fraud claimand its
tortious interference with contract claim ARE Sikeston
al l eges essentially the sane facts. ARE Sikeston all eges
that, by concealing the August 4, 1993 transaction,
Wesl ock National prevented ARE Si keston from exercising
its right to termnate the Nalcor |ease and thereby
prevented ARE Sikeston from obtaining the benefits of
t hat | ease.

As we have already discussed, ARE Si keston has not
made a showi ng sufficient to establish the existence of
evi dence that Wesl ock National’s conduct caused injury or
damages--an el enent essential to its cause of action for
both fraud and intentional interference with contract.
Accordingly, sumrary judgnment on ARE Si keston’s fraud and
I ntentional interference clains is proper. See Celotex

“In addition to arguing that the August 4, 1993 transaction fits within the fraud
exception to the general rule of nonliability for a purchaser of corporate assets, ARE
Sikeston also brings a separate claim for fraud.
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Corp., 477 U. S. at 322.

V.

ARE Si keston argues that the district court erred in
granting summary judgnent because the August 4, 1993
foreclosure sale of Nalcor’'s assets to Wslock Nati onal
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constituted a fraudulent conveyance of real property
rights. W reject this argunent for the sane reasons
that we reject ARE Sikeston's clains of fraud in the
August 4, 1993 transacti on.

VI .

ARE Si keston argues that it should have been granted
| eave to anmend its conplaint to state clains against
Westinghouse or, in the alternative, that the district
court should have remanded the case to Mssouri state
court where ARE Si keston originally brought this action.
We di sagr ee.

We review the district court’s decision to deny ARE
Si keston’s notion for leave to anend its conplaint for
abuse of discretion. Wald v. Southwestern Bell Corp.
Custontare Med. Plan, 83 F. 3d 1002, 1005 (8th Cr. 1996).
Al t hough leave to anmend should be freely granted to
insure that a case is decided on its nerits, “perm ssion
need not be granted after undue del ay or where anendnent
woul d be futile.” Ferguson v. Cape G rardeau County, 88
F.3d 647, 650-51 (8th Cir. 1996).

The district court denied | eave to anend because it
concluded that “[a]Jt this late stage in the proceedi ngs
it is inappropriate for the Court to allow the plaintiff
to anend.” ARE Si keston, 932 F. Supp. at 241. The
district court explained that “[t]here is no new factual
basis put forth nor any reason for the Plaintiff’s
delay.” 1d. In addition, the district court noted that
“the inclusion of [ARE Si keston’s] new suggested party[,
Westi nghouse,] would violate diversity and require
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remand.” |d.

We conclude that the district court properly denied
ARE Si keston’s notion for |eave to anend and deni ed ARE
Si keston’s notion in the alternative for renmand. Wth
respect to the delay, ARE Sikeston did not seek to assert
any clains agai nst Westinghouse until nore than sixteen
nonths after it filed suit for the alleged breach of the
Nal cor | ease. In addition, it took ARE Sikeston nore
than five nonths to nove



for leave to assert clains against Wstinghouse even
after Weslock National brought its third-party conplaint
agai nst Westi nghouse.

The only explanation that ARE Si keston offers for
this delay is that, because it originally did not know of
t he August 4, 1993 transaction between Wesl ock Nati onal
and Westinghouse, ARE Sikeston did not know of
Westi nghouse’s role in the alleged breach of the Nal cor
| ease. However, as early as June 1993, nearly three
years before ARE Sikeston sought to bring its anended
conpl ai nt agai nst Westinghouse, ARE Si keston knew that
West i nghouse had taken possession of Nalcor’s assets at
the Sikeston Property and that Wstinghouse planned to
sell those assets. ARE Sikeston al so knew, at roughly
the sane tinme, that Westinghouse had indicated that the
purchaser of Nalcor’s assets would be ARE Si keston’s new
tenant at the Sikeston Property. | nsofar as these
actions provide the only basis for the clains that ARE
Si kest on now seeks to bring agai nst Wstinghouse, we find
ARE Si keston’s explanation for its delay |acking.

Furthernore, we also note that the district court did
not have subject matter jurisdiction over ARE Si keston’s
cl ai ns agai nst Westi nghouse. Because the clains that ARE
Si keston sought to bring against Wstinghouse involve
only state law clains, diversity of citizenship would
have been the only basis for the original jurisdiction of
the district court. However, joining Wstinghouse as a
def endant woul d evi scerate the district court’s original
jurisdiction because both ARE Si keston and Westi nghouse
are citizens of Pennsylvani a. See Caterpillar Inc. v.
Lews, 117 S. C. 467, 472 (1996) (construing 28 U S.C
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§ 1332(a) to find a requirenent of conplete diversity
bet ween opposing parties).

In addition, the district court did not have

suppl enental jurisdiction over ARE Sikeston's clains
agai nst Westinghouse. Under 28 U S. C. 8§ 1367(b), “[i]n
any civil action of which the district courts have

original jurisdiction founded solely on section 1332 of
this title [diversity jurisdiction], the district courts
shal | not have suppl enent al
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jurisdiction under [8§ 1367(a)] over clains by plaintiffs
agai nst persons nmade parties under Rule 14 . . . .7 28
US C 8§ 1367(b) (1994). 1In the instant action, although
the district court’s renoval jurisdiction was based on 28
US. C 8§ 1441, its original jurisdiction was founded
solely on 8 1332, and Westinghouse, as a third-party
defendant, was made a party pursuant to Rule 14. See
Fed. R Cv. P. 14(a) (governing when a defendant, as a
third-party plaintiff, can bring an additional party into
an action as a third-party defendant). Thus, 8 1367(b)
bars the district court from exercising supplenental
jurisdiction over ARE Sikeston’s clainms against
West i nghouse.

Wthout either original jurisdiction or supplenental
jurisdiction over ARE Sikeston’s clainms  against
West i nghouse, the district court did not have subject
matter jurisdiction over those clains. Mor eover,
Westinghouse was not a party indispensable to the
adj udi cation of ARE Sikeston's clains against Weslock
National. As a result, the district court could, inits
di scretion, choose either to deny ARE Si keston’s notion
for leave to anend or to grant the notion and remand the
case to state court. See 28 U S. C 8§ 1447(e) (1994) (“If
after renoval the plaintiff seeks to join additional
def endants whose joinder would destroy subject matter
jurisdiction, the court my deny joinder, or permt
joinder and remand the action to the State court.”
(enphasi s added)). Gven the lack of subject matter
jurisdiction and the undue del ay caused by ARE Si kest on,
we hold that the district court did not abuse its
di scretion in denying ARE Si keston's notion for |leave to
anend or in denying ARE Si keston’s request for a renand.
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VI,

For the foregoing reasons, we affirms?

&WVe also conclude that Weslock National’s cross-appeal is moot. In its cross-
appeal, Weslock National argued that, because the district court’s grant of summary
judgment to Westinghouse was premised entirely on the district court’s conclusion that
Weslock National was entitled to summary judgment, this Court should reverse the
district court’s grant of summary judgment to Westinghouse if we found that the district
court had improperly granted summary judgment to Weslock National. Because we
hold that the district court properly granted summary judgment to Weslock National,
we agree with the district court that Westinghouse is entitled to summary judgment on
Wedock Nationa’ sindemnification and contribution claims. In addition, because we
hold that the district court’s grants of summary judgment to Weslock National and
Westinghouse were proper, ARE Sikeston's argument that the district court erred in
denying ARE Sikeston’s motion to reconsider is also moot.
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