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Before MAGILL! and MURPHY, Circuit Judges, and GOLDBERG,? Judge.

MAGILL, Circuit Judge.

Hawkeye Nati onal Life |Insurance Conpany (Hawkeye), the
adm nistrator of the Metal Polishers, Buffers, Platers
and Allied W rkers International Union Pension Plan
(Plan), brought this declaratory judgnent action under
t he Enpl oyee Retirenent |Incone Security Act (ERI SA), 29
U.S.C. 88 1001-1461 (1994 & Supp. 1995). Hawkeye seeks
declaratory relief for its decision to distribute the
Plan’s remaining assets to AVIS Industrial Corporation
(AVIS) and Edgerton Forge, Inc. (Edgerton). In its
action for declaratory relief, Hawkeye nanmed AVIS,
Edgerton, Steel Technol ogies, Inc. (Steel Technol ogies),
and M dwest Plating and Chem cal Corporation (M dwest)
(collectively, +the enployers) as defendants. I n
addi ti on, Hawkeye naned as defendants the various | ocal
chapters of the Metal Polishers, Buffers, Platers, and
Allied Wrkers International Union (collectively, the
Union) to which the Plan participants, the enployees,
bel ong. Hawkeye filed a notion for summary judgnment in

'The Honorable Frank J. Magill was an active judge at the time this case was
submitted and assumed senior status on April 1, 1997, before the opinion was filed.

’THE HONORABLE RICHARD W. GOLDBERG, Judge, United States Court
of Internationa Trade, sitting by designation.

3



which AVIS and Edgerton joined. After unsuccessfully
argui ng that consideration of Hawkeye's summary judgnent
noti on should be deferred, the Union filed a cross-notion
for sunmary judgnent, seeking a declaratory judgnent that



the remaining Plan assets should inure to the benefit of
Plan participants. Ruling that 29 U S C 8§ 1103(c) (1)
(1994) barred distribution of the remaining Plan assets
to one or nore Plan enployers, the district court granted
the Union’s cross-notion for summry judgnent and deni ed
Hawkeye’ s notion for summary judgnent. AVIS and Edgerton
appeal, and the Union cross-appeals. W affirmin part,
reverse in part, and remand.

The Plan was established in 1971 as a nultienpl oyer
enpl oyee benefit plan. The enployers that took part in
the Plan were Edgerton, Steel Technologies, M dwest,
North Vernon Forge, Inc. (North Vernon Forge), and North
Vernon Steel Products, Inc. (North Vernon Steel). At all
tinmes relevant to this appeal, Hawkeye served as the Pl an
adm ni strator, and Bruce & Bruce Conpany (Bruce & Bruce)
served as the consulting actuary for the Plan. Pursuant
to 8 8.5(b) of the Plan, Hawkeye has the authority “to
construe and interpret the Plan . . . .7 Met al
Pol i shers, Buf fers, Pl aters and Allied Wor ker s
I nternational Union Pension Plan, as anended (Jan. 1,
1986) (Plan) 8§ 8.5(b), reprinted in Appellants’ App. at
38. In addition, the Plan provides that the Union,
Hawkeye, and each of the enployers are fiduciaries of the
Plan “with respect to the specific responsibilities of
each for Plan admnistration . . . .~ Plan 8§ 2.19,
reprinted in Appellants’ App. at 12.

AVI S never contributed to or took part in the Plan.
However, according to the affidavit of AVIS s chief
financial officer, Carol J. Mneart, AVIS acquired three
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enpl oyers that were part of the Plan: Edgerton, North
Vernon Steel, and North Vernon Forge. Carol J. M neart
Aff. (Apr. 18, 1996) at 91 3-4, reprinted in Appellants’
App. at 71-72. Mneart also testified that AVIS assuned
all the liabilities of the acquired conpanies, including
each enployer’s obligations under the Plan. 1d. at | 5,
reprinted




in Appellants’ App. at 72. Consequently, according to
Mneart, AVIS is the successor in interest to these three
conpanies. 1d. at § 3, reprinted in Appellants’ App. at
71.3

The Plan was funded entirely by the enployers. See
Plan 8 7.6, reprinted in Appellants’ App. at 36.
Col l ective bargaining agreenents that each enployer
reached with the Union specified the anmount of each
enpl oyer’s contri butions. ld. According to the
provisions of the Plan, these contributions were
determned at least in part by the actuarial cal cul ations
of Bruce & Bruce. Pursuant to the Plan, Bruce & Bruce
was to calculate the Plan's expected actuari al
requi renents and, based on these calculations, nmake
recommendations as to the contributions that the
enpl oyers should be required to make in order to insure
that the Plan remained fully funded. See Plan § 7.2,
reprinted in Appellants’ App. at 35. As provided by the
Pl an, each enpl oyee’s benefits were based on the |ength
of that enployee’'s service as well as the nonthly pension
rate set forth in the applicable collective bargaining
agreenent reached between the enployers and the Union.
See Plan 88 2.1, 2.22, 5.1, reprinted in Appellants’ App.
at 10, 13, 21.

Over tine, the individual enployers withdrew fromthe
Plan: Mdwest wthdrew on Mirch 21, 1985; Steel

3Intheir brief, AVIS and Edgerton further explain that “North Vernon Forge and
North Vernon Stedl Products no longer have any corporate status; they were dissolved

as corporate entities in connection [with] their acquisition by AVIS. Edgerton
continues to exist as a wholly-owned subsidiary of AVIS; [Edgerton’s] participation
in this appeal arises solely out of this capacity.” Appellants’ Br. a 6 n.5.
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Technol ogi es wi t hdrew on June 24, 1988; and North Vernon
Forge and Edgerton both w thdrew on August 31, 1988. As
a result, as of August 31, 1988, North Vernon Steel was
the sole remaining enployer in the Plan. On Decenber 31,
1989, sixteen nonths later, North Vernon Steel also
withdrew from the Plan. Wth North Vernon Steel’s
wi thdrawal, the Plan as a whol e term nat ed.



Under the terns of the Plan, the w thdrawal of each
enpl oyer resulted in a partial termnation of the Pl an.
See Plan 8§ 12.2, reprinted in Appellants’ App. at 43.
Wth each withdrawal, the Plan required Hawkeye and Bruce
& Bruce to “allocate and segregate for the benefit of the
affected Participants wth respect to which the Plan is
being termnated the proportionate interest of such
Participants in the Pension Fund.” 1d. The Plan further
requi red that such segregated funds “be |liquidated (after
provision is made for the expenses of |iquidation) by the
paynment or provision for the paynent of [enployee]
benefits” in a specified order of preference. Plan §
12.3, reprinted in Appellants’ App. at 43.

In addition to insuring that Plan liabilities were
paid in the event of a partial termnation, the Plan al so
specified how assets remaining in the Plan were to be
distributed. Specifically, 8§ 12.6 provided that:

In no event shall the Enployer receive any
amounts from the Pension Fund upon term nation
of the Plan, except that, and notw thstandi ng
any other provision of the Plan:

(a) The Enpl oyer shall receive such anounts,
if any, as my remain after the
satisfaction of all liabilities of the
Pl an and arising out of any variations
bet ween actual requirenents and expected
actuarial requirenents, and

(b) The anount, if any, received by the
Enpl oyer does not contravene any
provi sion of |aw.



Plan 8 12.6, reprinted in Appellants’ App. at 44. The
Plan further provided that, if the w thdrawi ng enpl oyer
expressly elected not to receive such surplus anounts,
t hose amounts woul d be distributed to Plan participants
of the wthdrawi ng enployer as long as the Plan as a
whol e remained fully funded. See Anendnent to Metal
Pol i shers, Buf fers, Pl aters and Al lied Wor ker s
I nternational Union Pension Plan, as anended (June 6,
1988) (Plan Arendnent) 8 D, reprinted in Appellants’ App.
at 47.
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The chief actuary for Bruce & Bruce, S. A \Vora,
testified that “Bruce and Bruce . . . nade al
determ nations of the benefits to be paid to participants
of the withdrawi ng enployers.” S. A Vora Aff. (Jan. 17,
1996) at 9§ 21, reprinted in Appellants’ App. at 68. Mre
i mportantly, Vora testified that “[p]aynent or provision
for paynent of those benefits as determ ned by Bruce and
Bruce [was] made for all participants in the Plan.” 1d.
at 1 22, reprinted in Appellants’ App. at 68.

In addi ti on, Vor a testified regar di ng t he
distribution of Plan assets attributable to specific
enpl oyers. Vora testified that, after Mdwest Plating
w thdrew, “there were no assets renmaining in the Plan
attributable to Mdwest Plating.” 1d. at 1 5, reprinted
in Appellants’ App. at 66. Vora further testified that,
when Steel Technologies withdrew, “Steel Technol ogies
el ected not to receive any portion of the Pension Fund,”
even though there were assets remaining that were

attributable to Steel Technol ogies. Id. at ¢ 10,
reprinted in Appellants’ App. at 67. | nst ead, Steel
Technol ogies desired to allocate those renmaining assets
to its enployees. 1d. at § 7, reprinted in Appellants’

App. at 66. Finally, Vora testified that Edgerton, North
Vernon Forge, and North Vernon Steel did not elect, as
provi ded by the Plan, to forego recei pt of any anounts
from the Plan. Ild. at 99 16, 18, 20, reprinted in
Appel l ants’ App. at 67-68. Therefore, in accordance wth
the provisions of the Plan, these enployers are still
eligible to receive a distribution of the residual assets
attributable to them See Plan Anendnent 8 D, reprinted
in Appellants' App. at 47.
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The senior vice president and actuary of Hawkeye,
Edward Cowran, also testified regarding the term nation
of the Plan. Cowman, |like Vora, testified that Bruce &
Bruce “made determ nations of which assets should be
al l ocated and segregated for the benefit of participants
of each enployer when that enployer w thdrew from the
Pl an.” Edward Cowran Aff. (Dec. 21, 1995 at ¢ 3,
reprinted in Appellants’ App. at 2. |In addition, Cowran,
| i ke Vora, testified that Hawkeye “has paid, or nmade
provision for paynent of, participant benefits and
appropriate adm ni strative expenses upon [P] | an
termnation.” 1d. at Y 7, reprinted in Appellants’ App.
at 2. Finally,
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according to Cowran, “[t]he Plan continues to hold
residual assets with a value of $293,6340.00 as of
Septenber 30, 1995.” ld. at 9 8, reprinted in
Appel lants’ App. at 3. It is these assets that gave rise
to the instant dispute.

On January 17, 1995, Hawkeye filed its action for
declaratory relief in the district court and then |ater
amended its conplaint on February 8, 1996. In its
anended conplaint, Hawkeye requested a declaratory
judgnent that: (1) “the Plan has been term nated and t hat
benefits for all Plan participants have been properly
paid or provided for;” (2) ®“all Plan assets renaining
after paynent of, or provision for, all benefits to
participants and appropriate adm nistrative expenses,
shall be distributed to Avis and Edgerton Forge pursuant
tothe terns of the Plan;” (3) “Avis, Edgerton Forge, or
such other recipient of the residual assets of the Plan
as the Court may determne, shall indemify and hold
Plaintiff harmess from any claim to those assets
asserted on behalf of Plan participants;” and (4) “the
costs and expenses incurred by the Plaintiff as Plan
Adm nistrator and for prosecuting this action and
obtaining this declaratory judgnent are properly deducted
from those residual Plan assets as appropriate
adm ni strative expenses under the terns of the Plan .

.7 Amend. Conpl. (Feb. 8, 1996) at 9.

In Cctober 1995, the Union submtted a set of
Interrogatories to Hawkeye, requesting information
regar di ng how enpl oyer contributions were determ ned, how
retirenment benefits were cal cul ated, and how Pl an assets
cane to exceed Plan liabilities. In response to these
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I nterrogatories, Hawkeye sought to defer its obligation
to answer the interrogatories. Hawkeye first submtted
a notion for an extension of tinme that was granted by the
magi strate judge handling this action. Hawkeye then
submtted a notion for a protective order to the
magi strate judge; this notion was also granted. As a
result of the magistrate judge’'s decisions, Hawkeye was
not obligated to respond to the Union’s interrogatories
until April 1, 1996.
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On January 19, 1996, prior to responding to the
Union’s interrogatories, Hawkeye filed a notion for

sunmary j udgnent. On February 9, 1996, AVIS and
Edgerton subsequently joined in Hawkeye's notion for
sunmary judgnent. On February 12, 1996, the Union

submtted a notion to defer judgnent on Hawkeye' s npotion
for summary judgnent, arguing that Hawkeye nust respond
to the Union’s interrogatories before Hawkeye' s sumary
j udgnent notion could be heard. On March 8, 1996, the
magi strate judge denied the Union’ s notion, holding that
the Union “[had] not established good cause to require
t he discovery sought prior to ruling on the notion for
summary judgnent.” Order (Mar. 8, 1996) at 1 4. I n
response to the magistrate judge's ruling, the Union
filed a notion in district court to vacate the nagi strate
judge’ s order. On April 10, 1996, the district court
denied the Union’s notion. Order (Apr. 10, 1996) at 1.

On March 26, 1996, the Union filed an opposition
brief to Hawkeye's summary judgnent notion as well as a
cross notion for summary judgnent. On June 14, 1996, the
district court granted the Union’s cross notion for
summary judgnent and deni ed Hawkeye's notion for sunmary
judgnent. Mem Op. (June 14, 1996) at 19.

The district court held that Hawkeye's interpretation
of the Plan as allowing for the distribution of residual
assets to AVIS and Edgerton contravened 29 U S C
8§ 1103(c)(1) and therefore that Hawkeye's interpretation
of the Plan constituted an abuse of discretion. Mem Op.
at 18-19. In support of its holding, the district court
reasoned that 8§ 1103(c)(1) provides generally that assets
of a plan cannot be distributed to enpl oyers but nust be
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hel d for the exclusive benefit of plan participants. Mem.

Op. at 16-17. In addition, the district court rejected
Hawkeye's argunent that 29 U S C 8§ 1344(d)(1) (1994)
provi ded an exception to 8 1103(c)(1) under which assets

could be distributed to AVIS and Edgerton. Mem.Op. at 17-
18. The district court explained that:
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Section 1344(d)(1) provides for the distribution
of residual assets of a single-enployer plan.
29 U S. C § 1344. However, in the present case,
It is undisputed that the Plan is a nulti-
enpl oyer pl an. As such, the exception to
Section 1103[(c)(1)] provided in Section
1344(d) (1) does not apply.

Mem. Op. at 17-18 (note omtted). Accordingly, the
district court granted the Union’s notion for summary
judgnent, ruling that the Plan’s remai ni ng assets nust be
distributed to Plan participants. [d. at 19.

The district court subsequently entered an order
providing for the distribution of the Plan’s residua
assets to Plan participants. Specifically, the district
court ordered that:

1. Residual assets in the Plan shall be
distributed to Participants who were
enpl oyees of North Vernon Forge, Inc.,
Edgerton Forge, Inc. and North Vernon
Steel Products, Inc. at the tines of
their respective wthdrawal s from
participation in the Pl an.

2. The Actuary should apply the provisions
of Section 12.6 of the Plan, as anended,
as if the enployers had elected not to
receive the assets remaining after
paynment or provision for paynent of the
defined benefits, such that the residual
assets attributable to each of North
Vernon Forge, Inc., Edgerton Forge, Inc.
and North Vernon Steel Products, Inc.
determ ned as stated in paragraph 12.2
wi |l be allocated anong the Partici pants
of each such Participating Enployer as
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of the date of determnation of the
resi dual assets based upon the present
value of the accrued benefit of each
such Partici pating Empl oyer’s
Participants determ ned on the revised
benefit formula if the fornula of
conputing benefits, as of the date of
such determ nati on, S not
di scrim natory.
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3. Any residual assets allocated to
Partici pants who cannot be |ocated
should be escheated under applicable
state uncl ai ned property | aws.

Consent Order Anmending Judgenent (July 23, 1996) at 2
(enphasis in original).

On July 1, 1996, the Union filed a notion for
attorney’'s fees. The district court denied the Union’'s
notion for attorney’' s fees on Septenber 4, 1996.

AVI S and Edgerton now appeal the district court’s
grant of summary judgnent to the Union and the district
court’s deni al of Hawkeye's notion for summary judgnent.
The Union brings a protective cross-appeal and appeals
the denial of attorney’ s fees.

On appeal, we review de novo the district court’s
grant of summary judgnent to the Union. See M Cornmack v.
Ctibank, N.A. , 100 F.3d 532, 537 (8h Cr. 1996).
Summary judgnment is proper only if the record, viewed in
the |ight nost favorable to the nonnoving party, presents
no genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law. 1d.; see also
Fed. R Gv. P. 56(c). Furthernore, where an appeal from
an order denying the appellant’s notion for sunmary
judgnent is raised together with an appeal from an order
granting the appellee’'s <cross notion for sunmary
judgnent, we may enter an order directing that summary
judgnent be granted in favor of the appellant if the
record presents no genuine issue of nmaterial fact and the
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appellant is entitled to judgnent as a matter of |aw.
Mohahan v. County of Chesterfield, Virginia, 95 F.3d
1263, 1265 (4th Cir. 1996); see Talley v. United States
Postal Serv., 720 F.2d 505, 508 (8th Gr. 1983) (“The
appel l ate court nay decide an issue w thout remand .
when the facts with respect to a particular issue are
undi sputed. ™).
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Because the Plan gives Hawkeye discretionary
authority to interpret the Plan, we review Hawkeye's
i nterpretation of Plan provisions for abuse of
di scretion. See Hutchins v. Chanpion Int'l Corp., 110
F.3d 1341, 1344 (8th Cr. 1997); Cash v. Wal-Mart G oup
Health Plan, 107 F.3d 637, 640-41 (8th Cr. 1997); see
also Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,
115 (1989). Under the abuse of discretion standard, we
may not invalidate Hawkeye's interpretation of the Plan
unless its interpretation is unreasonable. Hutchins, 110

F.3d at 1344. “An interpretation is reasonable if a
reasonabl e person could have reached a simlar decision,
given the evidence before him” Id. (quotations and

citation omtted) (emphasisinoriginal).

In order to determ ne whether a plan adm nistrator’s
interpretation of a plan is reasonable, this Court
consi ders:

1) whether the interpretation is consistent with
the goals of the plan; 2) whether the
I nterpretation renders any | anguage in the plan
meani ngless or mnmakes the plan internally
I nconsistent; 3) whether the interpretation
conflicts W th ERI SA; 4) whet her t he
interpretation has been consistent; and 5)
whether the interpretation is contrary to the
cl ear | anguage of the plan.

In the instant case, Hawkeye has concl uded that the
Plan calls for the distribution of the Plan’s remaining
assets to AVIS and Edgerton. The district court,
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however, found that Hawkeye's interpretation contravenes
29 U.S.C 8 1103(c)(1) and is therefore unreasonable.
See Mem Op. at 18.

Section 1103(c)(1), which is also known as the anti -
I nurenent or exclusive benefit rule, provides generally
that “the assets of a plan shall never inure to the
benefit of any enployer and shall be held for the
excl usi ve purposes of providing benefits to participants
in the plan and their beneficiaries and defraying
reasonabl e expenses of
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adm nistering the plan.” 29 U S.C 8§ 1103(c)(1).
Because 8§ 1103(c)(1) wi dely proscribes the distribution
of plan assets to enployers, the district court denied
Hawkeye’' s sunmary judgnent notion. See Mem Op. at 18-
19. The district court instead granted the Union’s
notion for sunmary judgnent, ruling that, pursuant to
8§ 1103(c)(1), the Plan’s remaining assets nust go to Plan
partici pants. See Mem (Op. at 18-109. The central
guestion raised by AVIS and Edgerton on appeal is
t herefore whether Hawkeye can, consistently with the
terns of the plan as well as the law, distribute the
Plan’s remai ni ng assets to one or nore Plan enpl oyers.

On appeal, AVIS and Edgerton argue that: (1) the
Plan’s remai ning assets are not assets of the Plan and
therefore distribution of the residual assets to one or
nore Plan enployers is not barred by § 1103(c)(1); and
(2) although the Plan started as a nultienployer plan, it
was a single-enployer plan wupon termnation and
consequently distribution of the residual assets to one
or nmore Plan enployers fits within the exception to 8§
1103(c) (1) provided by 29 U S.C. 8§ 1344(d)(1). AVIS and
Edgerton therefore argue that the district court’s grant
of summary judgnent to the Union should be reversed
because the district court’s conclusion that 8 1103(c) (1)
bars distribution of the Plan’s remaining assets to one
or nore Plan enployers is erroneous. AVIS and Edgerton
further argue that this Court should direct the district
court to enter an order granting Hawkeye's notion for
sunmary judgnent.

W agree with AVIS s and Edgerton’s argunent in part
and hold that the district court erred in granting the
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Union’s notion for summary judgnent. However, we reject
AVI S's and Edgerton’s invitation to direct the district
court to enter an order granting Hawkeye' s notion for
sunmary judgnent.

A
AVIS and Edgerton first assert that § 1103(c) (1)

expressly prohibits only “assets of a plan” frominuring
to the benefit of an enployer. 29 U S.C. § 1103(c)(1).
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Drawi ng on this assertion, AVIS and Edgerton argue that
the Plan’s renmaining assets are not “assets of a plan”
within the nmeaning of 8 1103(c)(1). Thus, according to
AVI S and Edgerton, because 8 1103(c)(1) prohibits only
assets of a plan frominuring to the benefit of enployers
and because the Plan’s renaining assets are not assets of
a plan, 8 1103(c)(1) does not bar Hawkeye from
distributing the Plan’s remai ning assets to one or nore
Pl an enpl oyers. W reject this argunent because we
conclude that the Plan’s remaining assets are assets of
a Plan wwthin the neaning of 8§ 1103(c)(1).

To address AVIS s and Edgerton’s argunent, we nust
first recogni ze that, when the enpl oyers funded the Pl an,
their contributions becane assets of the Plan. See Pl an
8 7.5, reprinted in Appellants’ App. at 35 (“All
contributions made by the Enpl oyer under this Plan shall
be paid to, and deposited in, the Pension Fund.”). W
must al so recogni ze that the Plan’s remai ning assets--the
assets to which AVIS and Edgerton lay claim-are nerely
the assets left in the Plan after Hawkeye paid or
provided for Plan liabilities. As such, the Plan's
remai ni ng assets are residual assets of the Plan, and the
source of these residual assets is the Plan assets.

Al t hough ERI SA does not explicitly define residual
assets as “assets of a plan” for purposes of §
1103(c)(1), Congress has inpliedly recognized in 29
US C 8 1344 that residual assets constitute a subset of
assets of a plan. As a subset of plan assets, residual
assets are therefore assets of a plan within the nmeaning
of both § 1344 and 8 1103(c)(1). See Gozlon-Peretz v.
United States, 498 U. S. 395, 407-08 (1991) (“It is not
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uncommon to refer to other, related |egislative
enactnments when interpreting specialized statutory
ternms,” since Congress is presuned to have “legislated
wth reference to” those terns.).

The only tine that the term“residual assets” appears
in ERISA is in 8§ 1344, a provision dealing with the
term nation of single-enployer plans. Section 1344 first
provides that, “[i]n the case of the term nation of a
singl e-enployer plan, the plan admnistrator shall
allocate the assets of the plan (available to provide
benefits) anong
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the participants and beneficiaries” in a statutorily-
mandat ed order of priority. 29 U S . C § 1344(a) (1994)
(enphasi s added). Section 1344(d)(1) then provides that,
subject to certain limtations, “any residual assets of
a singl e-enpl oyer plan may be distributed to the enpl oyer
729 U.S.C. 8§ 1344(d) (1) (enphasis added).

By requiring that plan assets be used to pay plan
liabilities before any residual assets can be distributed
to an enployer, 8 1344's framework for the distribution
of plan assets suggests that Congress understood residual
assets to be, as the terminplies, any assets of a plan
remaining after the plan’s liabilities have been
sati sfied. Pl an assets nust first be used to pay plan
liabilities, and only then can the plan assets renai ni ng-
-the residual assets--be distributed to the enployer.
Thus, because the assets of a plan are the source of
resi dual assets, Congress has inpliedly recognized in 8§
1344 that residual assets are nerely a subset of assets
of a plan and that residual assets are therefore a form
of plan assets. C. 29 CF.R 8 4041.2 (1996) (defining
resi dual assets, for purposes of single-enployer plan
termnations, to nean “the plan assets remaining after
all benefit liabilities and other liabilities of the plan
have been satisfied” (enphasis added)). Therefore, the
anti-inurenent rule of 8§ 1103(c)(1), which prohibits
assets of a plan from inuring to the benefit of
enpl oyers, also prevents residual assets of a plan from
lnuring to the benefit of an enpl oyer.

B.
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AVI S and Edgerton next argue that distribution of
resi dual Plan assets to one or nore Plan enployers fits
within the exception to 8 1103(c)(1) found in 29 U S.C
8§ 1344(d)(1). W agree in part and hold that the portion
of any residual Plan assets attributable to North Vernon
Steel may be distributed to North Vernon Steel or its
successor in interest.
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Section 1344(d)(1) provides a |imted exception to
the anti-inurenment rule of 8 1103(c)(1). Specifically,
8§ 1344(d)(1) provides that, wth the exception of a
pl an’s residual assets that cone from enpl oyee
contri butions,

any residual assets of a single-enployer plan
may be distributed to the enployer if--

(A) all liabilities of the plan to
participants and their Dbeneficiaries
have been sati sfi ed,

(B) the distribution does not
contravene any provision of |aw, and

(C the plan provides for such a
distribution in these
Cl rcunst ances.

29 U.S.C. § 1344(d)(1).

The district court found that, because the Plan was
a multienployer plan and because 8 1344(d) (1) expressly
applies only to single-enployer plans, the Plan's
residual assets could not be distributed to AVIS and
Edgerton pursuant to 8§ 1344(d)(1). Mem Op. at 17-18.
On appeal, AVIS and Edgerton counter that, although the
Plan was forned as a nultienployer plan, the Plan was a
si ngl e-enpl oyer plan when it term nated. AVI S and
Edgerton point out that, for the sixteen nonths prior to
the termnation of the Plan, North Vernon Steel was the
only enployer in the Pl an. As a result, according to
AVI S and Edgerton, the district court erred in concl udi ng
that the Plan was a multienpl oyer plan upon term nation
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and erred in concluding that the exception to the anti -
i nurenment rule found in § 1344(d)(1) did not apply.

For purposes of ERISA plan termnations, a plan is

either a multienployer plan or a single-enployer plan.
A nmul tienployer plan is defined as a pl an:
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(A) to which nore than one enployer is
required to contribute,

(B) which is nmaintained pursuant to one or
nore collective bargaining agreenents between
one or nore enpl oyee organi zati ons and nore than
one enpl oyer, and

(O which satisfies such other requirenents
as the Secretary of Labor may prescribe by
regul ation, *

except that, in applying this paragraph--

(i) a plan shall be considered a
mul ti enpl oyer plan on and after its term nation
date if the plan was a nultienpl oyer plan under
this paragraph for the plan year precedi ng such
term nation, and

(ii) for any plan year which began before
Septenber 26, 1980, the term “nultienployer
pl an” means a plan described in section 414(f)
of title 26 as in effect imMmedi ately before such
date .

29 U.S.C. 8§ 1301(a)(3) (1994). By contrast, a single-
enpl oyer plan is any defined-benefit plan that is not a
mul ti enpl oyer plan. See 29 U S. C. § 1301(a)(15) (1994).

Upon termnation and for the sixteen-nonth period
preceding termnation, the Plan did not neet the
requi renents of ei t her 8§ 1301(a) (3) (A or 8§
1301(a)(3)(B)--the two essenti al el enent s of a
mul ti enpl oyer plan.> Because only North Vernon Steel was

“The Secretary of Labor has not prescribed any further requirements for a plan
to be defined as a multiemployer plan. See 29 C.F.R. § 4001.2 (1996).

’Indeed, these two requirements, § 1301(a)(3)(A) and § 1301(a)(3)(B), constitute
the only elements that distinguish a multiemployer plan from a single-employer plan
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required to contribute to the Plan upon term nation and
for the sixteen-nonth period preceding term nation, the
Plan did not neet § 1301(a)(3)(A)’'s requirenent that nore

because the Secretary of Labor has not prescribed any further requirements pursuant
to the powers granted in § 1301(a)(3)(C). See 29 C.F.R. § 4001.2.
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than one enployer be required to contribute. I n
addition, during this sanme period, the Plan was
mai nt ai ned pursuant to a collective bargai ni ng agreenent
with only one enployer. Consequently, the Plan did not
nmeet 8 1301(a)(3)(B)’s requirenent that the governing
col | ective bargai ning agreenent be fornmed with “nore than
one enployer . . . .7 29 U S.C. 8§ 1301(a)(3)(B).

Furthernore, 8 1301(a)(3)(C) does not dictate that
the Plan was a nultienployer plan on and after
termnation. Under 8 1301(a)(3)(C (i), “a plan shall be
considered a nultienployer plan on and after its
termnation date if the plan was a nultienployer plan
under this paragraph for the plan year preceding such

termnation . . . .7 29 U S C 8 1301(a)(3)(O(i). In
the instant case, the Plan’s official plan year ran from
January 1 through Decenber 31. See Plan § 2.29,

reprinted in Appellants' App. at 14. During the entire
1989 plan year, the Plan did not neet the requirenents of
either 8 1301(a)(3)(A) or 8 1301(a)(3)(B). In addition,
the Plan did not neet the requirenents of either 8§
1301(a)(3)(A) or 8§ 1301(a)(3)(B) for four of the twelve
nonths of the 1988 plan year. Consequently, when the
Plan term nated on Decenber 31, 1989, the Plan had not
been a multienployer plan for the plan year preceding
termnation. The Plan had not been a nultienpl oyer plan
for any portion of the 1989 year, and it had only been a
mul ti enpl oyer plan for eight nonths of the 1988 plan
year, but not for the 1988 plan year. For this reason,
8§ 1301(a)(3)(O (i) does not dictate that the Plan was a
mul tienpl oyer plan on and after termnation. I n
addition, since a plan year beginning before Septenber
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26, 1980 is not at issue in the present action, 8§
1301(a)(3) (O (ii) is not applicable.

Because the Plan did not neet either of the two
requi sites of a multienployer plan for the sixteen nonths
prior to term nation and because nei t her §
1301(a)(3) (O (i) nor 8§ 1301(a)(3)(O(ii) dictate that the
Plan is to be considered a nultienployer plan, the Plan
coul d not have been and therefore was not a nultienpl oyer
pl an when it



t erm nat ed. As a result, because any defined benefit
plan® that is not a nultienployer plan is by definition a
si ngl e-enpl oyer plan, see 29 U S. C. 8§ 1301(a)(15), the
Plan was a single-enployer plan when it term nated.
Thus, although the Plan was fornmed as a nultienpl oyer
pl an, the Plan converted to a single-enployer plan. Cf.
29 U S.C. 8 1412 (1994) (allowng for the transfer of
assets and liabilities froma nultienployer to a single-

®The Union argues that the Plan was not a defined benefit plan, but rather a
defined contribution plan. We reject this argument as meritless.

In genera, an ERISA plan can ether be a defined contribution plan or a defined
benefit plan. Under 29 U.S.C. § 1002(34), adefined contribution plan is defined as

a pension plan which provides for an individual account for each
participant and for benefits based solely upon the amount contributed to
the participant’ s account, and any income, expenses, gains and losses, and
any forfeitures of accounts of other participants which may be alocated
to such participant’ s account.

29 U.S.C. §1002(34) (1994). Conversdly, a defined benefit plan is generaly defined
as any pension plan that is not a defined contribution plan. See 29 U.S.C. § 1002(35)
(1994). Thus, individual accounts for each participant and benefits based solely upon
such accounts distinguish defined contribution plans from defined benefit plans.

In the ingtant case, the Plan does not provide for “an individual account for each
participant . . ..” 29 U.S.C. § 1002(34). Moreover, Plan benefits are not “based solely
upon the amount contributed to the participant’saccount . . . .” 1d. Instead, the Plan
was entirely funded by employers, and Plan benefits were calculated by multiplying a
participant’s years of service by a monthly pension rate set forth in the collective
bargaining agreement reached between Plan employers and the Union. See Plan 88
2.1,2.22,5.1, reprinted in Appdllants App. a 10, 13, 21. Because the Plan has neither
of the requisite features of a defined contribution plan, the Plan is not a defined
contribution plan but is instead a defined benefit plan. Accordingly, we reject the
Union’s argument to the contrary.
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enpl oyer plan); 29 U S.C. 8§ 1413 (1994) (allowing for the
partitioning of a nultienployer plan).
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We can find no provision of ERI SA that woul d prevent
a plan fromconverting froma nultienployer to a single-
enpl oyer plan in this way. Instead, § 1301(a)(3)(C) (i)
inpliedly recognizes that a plan that starts as a
mul ti enpl oyer plan may becone a single-enployer plan by
the tinme of its termnation. See 29 U S C 8
1301(a)(3) (O (i) (“[A] plan shall be considered a
mul ti enpl oyer plan on and after its termnation date if
the plan was a nultienployer plan under this paragraph
for the plan year preceding such termnation . . . .7).
Moreover, 8 12.2 and § 12.3 of the Plan expressly provide
for the sequenced w thdrawal of enployers that resulted
in the conversion of the Plan froma nultienployer to a
si ngl e-enpl oyer plan. See Ryan v. Federal Express Corp.,
78 F.3d 123, 127 (3d Cir. 1996) (noting that “[t]he
Suprenme Court has enphasized the primacy of plan
provi sions absent a conflict wth the statutory policies
of ERISA” (quotations and citations omtted)); cf.
Bol lman Hat Co. v. Root, 112 F.3d 113, 118 (3d G r. 1997)
(“[T]he policies wunderlying ERISA generally counsel
reliance on unanbi guous plan |anguage.”). Accordingly,
we agree with AVIS and Edgerton that the district court
erred in holding that the Plan was a nultienpl oyer plan
upon termnation and in holding that the exception to the
anti-inurenment rule found in 8§ 1344(d)(1) did not apply
for that reason.

Al t hough we agree wth AVIS and Edgerton that the
Plan was a single-enployer plan upon term nation, we
still must consider each of the renai ning requirenents of
8§ 1344(d)(1). For a distribution of assets to be
excepted fromthe anti-inurenment rule of 8§ 1103(c)(1), 8§
1344(d) (1) also requires that: (1) the assets to be
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di stributed nust be residual assets, see 29 US C 8§
1344(d)(1); (2) the residual assets nust not cone from
enpl oyee contributions, see 29 U S . C § 1344(d)(1),(3);
(3) the distribution of residual assets to any one or
nore enpl oyer nust “not contravene any provision of |aw,”
29 U S.C. 8§ 1344(d)(1)(B); and (4) “the plan provides for
such a distribution T 29 U S C 8§
1344(d) (1) (O).

The record before us, viewed in the |ight nost
favorable to AVIS and Edgerton, indicates that all Plan
liabilities have been paid or provided for and that only
resi dual
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assets remain. In addition, it is undisputed that none
of the residual assets of the Plan canme from enpl oyee
contri butions. The Union argues, however, that the
distribution of residual assets to one or nore Plan
enpl oyers neets neither 8§ 1344(d)(1)(B)’s requirenent
that the distribution not contravene a provision of |aw
nor 8 1344(d)(1)(C s requirenent that the Plan provides
for such distribution.

1. Contravention of Law

In its cross-appeal, the Union argues that 29 U S. C
8§ 186(c) (1994) prohibits plan admnistrators from
distributing a plan’s residual assets to enployers.
Hence, the Union concludes that distribution of residual
Plan assets to one or nore Plan enployers would
contravene 8§ 186(c) as well as § 1344(d)(1)(B).

To understand 8 186(c), we nust first consider 29U.S.C.

§ 186(a) (1994). Section 186(a) wdely proscribes the
transfer of noney or other itens of value from enpl oyers
to | abor organizations, see 29 U S.C. § 186(a), and 8§
186(c) provides certain exceptions to the general
proscription found in 8§ 186(a). In particular, as
rel evant here, § 186(c) provides that:

The provisions of [8 186] shall not Dbe
applicable . . . (5) with respect to npbney or
other thing of value paid to a trust fund
est abl i shed by such [ | abor uni on]

representative, for the sole and exclusive
benefit of the enployees of such enployer, and
their famlies and dependents . . . Provided,
[t]hat . . . such paynents are held in trust for
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t he purpose of paying . . . for the benefit of
enpl oyees, their famlies and dependents, for
pensi ons on retirenment or death of enpl oyees
and . . . such paynents as are intended to
be used for the purpose of providing pensions or
annuities for enployees are nade to a separate
trust which provides that the funds held therein
cannot be used for any purpose other than paying
such pensions or annuities . :

29 U.S.C. 8§ 186(c) (enphasis in original).

- 40 -



The Union seizes on the | ast phrase of the excerpted
portion of 8 186(c) to argue that residual assets of the
Pl an cannot be distributed to one or nore Plan enpl oyers.
The Union argues that, because “the funds held [in a
pensi on plan] cannot be used for any purpose other than
payi ng such pensions or annuities,” 29 U S.C. 8§ 186(c)(5)
(enphasis added), the Plan’'s residual assets nust be
distributed to Plan participants.

Section 186(c)(5), however, was never intended to
prohibit a plan adm nistrator fromdistributing residual
pl an assets to an enployer. I nstead, 8§ 186(a) and 8§
186(c) serve an entirely different purpose. Congr ess
carefully crafted 8§ 186(a) and 8 186(c) to allow
enpl oyers to contribute to pension plans yet, at the sane
time, prevent enployers from unduly influencing |abor
organi zations or their representatives. Congress wanted
to insure that enployers did not exert undue influence on
| abor unions by wusing plan assets to bribe |abor
representatives or by funneling noney to |abor
organi zations through pension plans. See Toyota
Landscaping Co. v. Southern Cal. Dy st. Council of
Laborers, 11 F.3d 114, 117-18 (9th Gr. 1993); Roark v.
Bovyl e, 439 F.2d 497, 501 (D.C. Cr. 1970).

In the instant case, Hawkeye does not intend to
transfer assets to a |abor organization or its
representatives but instead intends nerely to distribute
residual Plan assets to one or nore Plan enployers. Such
a transfer in no way raises the concern that 8§ 186 was
designed to address--the potential that an enployer w ||
use pensi on f unds to undul y I nfl uence | abor
organi zations. For this reason, we hold that 8§ 186(c) (5)
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does not apply to Hawkeye's intended distribution of
resi dual assets to one or nore Plan enployers.
Accordingly, we reject the Union’s argunent that
distribution of the Plan’s residual assets to one or nore
Plan enployers violates 8§ 186(c) as well as
8 1344(d)(1)(B).
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2. Terns of the Pl an

The Union argues that, even if the distribution of
resi dual Plan assets to one or nore Plan enpl oyers does
not contravene a provision of law, the terns of the Pl an
prohi bit such a distribution. Hence, under the Union’s
argunent, distribution of residual Plan assets to one or
nore Plan enployers would contravene 8§ 1344(d)(1)(C’s
requir enent t hat the Plan provide for such a
di stribution.

More specifically, the Union argues that distribution
of residual Plan assets to one or nore Plan enployers
woul d contravene § 12.6(a) of the Plan. Section 12.6(a)
provi des that “[t] he Enpl oyer shall receive such anpunts,
if any, as may remain after the satisfaction of all
liabilities of the Plan and arising out of any variations
between actual requirenents and expected actuarial
requi renents . . . .7 Plan 8§ 12.6(a), reprinted in
Appel l ants’ App. at 44. According to the Union, there
could be no variation between actual requirenments and
expected actuari al requi renents because actuari al
cal cul ati ons were not perfornmed under the Pl an.

W reject the Union’s argunent because, viewed in the
i ght nost favorable to AVIS and Edgerton, the record
I ndi cates that actuarial calculations were perforned
under the Plan. Although the Plan required the enpl oyers
to finance the Plan at the levels set forth in the
collective Dbargaining agreenent that each enployer
reached with Union representatives, see Plan § 7.6,
reprinted in Appellants' App. at 36, the Plan also
provi ded that these levels were to be determ ned at | east
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in part by the actuarial calculations of the Plan
actuary, Bruce & Bruce. See Plan 8 7.2, reprinted in

Appel  ants' App. at 35. The Union has offered no
evidence indicating that these calculations were not
per f or ned.

Moreover, the Plan provided that the Plan’s actual
requi renments were cal cul ated independently of expected
actuari al requirenents. Act ual requi renments were
calculated by nmultiplying each participant’s years of
service by the nonthly pension rate set forth



in the collective bargaining agreenent that applied to
t hat partici pant. In contrast, the actuari al
cal culations that Bruce & Bruce was obligated to perform
required Bruce & Bruce to estimate the future needs of
the Plan. As a result, wunder the Plan, expected
actuarial requirenments would al nost inevitably vary from
actual requirenments. Thus, we conclude that 8 12.6 of
the Plan provides for the distribution of residual assets
to a Plan enpl oyer.

Al t hough we have addressed all of the argunents
rai sed by the parties with respect to the Union’s notion
for summary judgnent, at |east one issue renains.
Nei t her 8 1344(d)(1) nor § 12.6 of the Plan provide for
the distribution of residual assets to nmultiple

enpl oyers, as Hawkeye seeks to do. | nstead, each
provision calls for the distribution of residual assets
to “the enployer.” For this reason, we hold that

residual Plan assets may be distributed to either North
Vernon Steel, the last enployer to withdraw from the
Plan, or North Vernon Steel’s successor in interest, but
not to any other Plan enployer. W also hold that
Hawkeye may only distribute to North Vernon Steel or its
successor in interest those residual Plan assets that are



attributable to North Vernon Steel.” Any Plan assets
remai ning after such distribution shall inure to the

We note that our result is not inconsistent with the primary purpose of ERISA:
the protection of individual pension rights. . .."” Roth v. Sawyer-Cleator L umber
Co., 61 F.3d 599, 602 (8th Cir. 1995) (quoting H.R. Rep. No. 93-533, at 1 (1974),
reprinted in 1974 U.S.C.C.A.N. 4639, 4639).

Severa courts have recognized that a per se rule awarding residual or surplus
assets to plan participants and beneficiaries does not necessarily promote ERISA’s
gods. These courts have recognized that awarding residual assets to participants and
beneficiaries may undermine the financial stability of pension plans by penalizing
employers for overfunding plans and thereby providing an incentive for employersto
underfund plans so as to avoid losing residual assets upon termination of the plan. In
addition, these courts have recognized that a per se rule awarding residual assets to
participants may provide participants with a benefit for which they have not bargained.
See, eq., Borst v. Chevron Corp., 36 F.3d 1308, 1322 (5th Cir. 1994), cert. denied 115
S. Ct. 1699 (1995); Johnson v. Georgia-Pacific Corp., 19 F.3d 1184, 1190 (7th Cir.
1994); Chait v. Bernstein, 835 F.2d 1017, 1027 (3d Cir. 1987); Financia Insts.
Retirement Fund v. Office of Thrift Supervision, 766 F. Supp. 1302, 1308 (S.D.N.Y.
1991), aff’d by 964 F.2d 142 (2d Cir. 1992).

In the instant case, distribution of the residual assets to the Plan’s participants
would, in contravention of ERISA’s underlying goals, provide the participants with an
undeserved windfall and penalize the employers for conscientiously funding the Plan.
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benefit of the Plan's participants pursuant to 8§
1103(c)(1).

For the foregoing reasons, we reverse the district
court’s grant of summary judgnent to the Union.
Furthernore, given that no information appears in the
record that would allow us to conclude what portion, if
any, of the remaining assets are residual assets
attributable to North Vernon, at |east one genui ne issue
of material fact remains with respect to Hawkeye' s notion
for summary judgnent. Accordingly, we affirm the
district court’s denial of Hawkeye's notion for sunmary
judgnent. Finally,
we remand this case to the district court for further
proceedi ngs in accordance with this opinion.?

®nits cross-appeal, the Union argues that the district court erred in denying its
motion for attorney’s fees. Because we conclude that the Union is not entitled to
summary judgment, we aso hold that the district court did not err in denying the
Union’s motion for an award of attorney’s fees.

The Union also arguesin its cross-appeal that the district court erred in denying
the Union’ s motion to vacate the magistrate judge’ s March 8, 1996 order. According
to the Union, the district court erred because the magistrate judge should have granted
the Union’s motion to defer Hawkeye' s motion for summary judgment. The Union
argues that the magistrate judge should have deferred a ruling on summary judgment
until Hawkeye responded to the interrogatories submitted by the Union. Because we
conclude that summary judgment was not properly granted and because the protective
order allowing Hawkeye to avoid answering the Union’s interrogatories has since
expired, the Union’s argument ismoot. Accordingly, we decline to address this issue.
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