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David All en Hairopoul os (debtor) appeals from the judgnent of the
district court,! holding that the claimof the Internal Revenue Service
(I RS) agai nst debtor’'s estate is not discharged because the IRS did not
receive proper notice of the bankruptcy proceedings. W affirm

Debtor filed a Chapter 7 petition on January 15, 1988, and |isted
appellant RS on the statenent of liabilities and the mailing matrix with
the notation “for notice purposes only.” On January 28, 1988, the
bankruptcy court issued a notice, setting the first neeting of creditors
pursuant to 11 U S.C. § 341(a). The notice directed creditors “NOT" to
file clains (enphasis in original), because debtor’s “schedul es indicate
no assets exist from which to receive a dividend.” The notice further
provided that “[a]lny clains received in this case will not be processed or
acknowl edged. ”

The bankruptcy court granted debtor’'s notion to convert to Chapter
13 by order dated May 23, 1988. The service |list showed service of the
conversion order on debtor’s attorney, an attorney for MIller Brew ng
Conpany, the Chapter 7 trustee, the Chapter 13 trustee, and the debtor, but
not the IRS. Debtor filed his Chapter 13 plan with the bankruptcy court
on June 3, 1988; debtor's tax liabilities were not specifically nentioned
anywhere in the plan.

1The Honorable Catherine D. Perry, United States District Judge for the
Eastern District of Missouri.
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On July 8, 1988, the bankruptcy court issued a conbined notice of
conversion, notice of creditors’ neeting, notice of the confirmtion
hearing, and notice that the clains bar date in the Chapter 13 case was
Novenber 8, 1988. The certificate of mailing indicates that el even copies
of the notice were nmailed but there was no identification of the parties
to whomthe notices were sent. The IRS contends it did not obtain a copy
of the notice until February 1990. Debtor’s Chapter 13 plan was confirned
by the bankruptcy court on Septenber 30, 1988. Again, the IRSclains it
did not receive a copy of the confirmation order

Sonetine in February of 1990, the IRS reviewed the bankruptcy court’s
file on the debtor and at that tine retrieved a copy of the July 8, 1988
noti ce of conversion. According to the IRS, this was the first tine that
the I RS becane aware that the debtor’'s case had been converted to a Chapter
13 proceeding and that a bar date had been set and expired. In the
neantime, debtor made all of his paynents under the plan, and on April 24,
1991, he received his discharge under 11 U S.C. § 1328(a). The |IRS
received a copy of the discharge order on Septenber 18, 1991, but because
it did not have a proof of claimon file, it received no distribution under
the plan. On Novenber 7, 1992, the IRS instigated actions agai nst debtor
to collect unpaid federal incone taxes, interest, fraud and other penalties
for the 1982-1984 taxable years. The basis for the assessnents was the
determ nation that debtor had received, but had not reported, incone
totaling $187,000 for the relevant tax years by way of enbezzlement from
M1 er Brew ng Conpany.

Upon learning of the IRS s collection efforts, debtor noved to reopen
his Chapter 13 case and to pursue the IRS for violation of the discharge
i njunction.



Debtor’s notion to reopen was granted and on Decenber 22, 1992, debtor
filed the instant conplaint to enforce the discharge. On June 14, 1993,
t he bankruptcy court entered an order, concluding that the RS s cl ai mwas
di scharged under § 1328(a) because debtor’'s Chapter 13 plan “provided for”
the claim by properly tracking the requirenents of § 1322(a)(2), which
generally requires full paynent of all unsecured priority clains, even
though the IRS claim was not listed in the statenment of liabilities.?
Al though the court found that its records on the issue of service were
“inconclusive,” it observed that the IRS had notice of the Chapter 7 filing
and had received notice of the Chapter 13 conversion at a tine when the
case was still pending, although nore than a year after the clains bar date
had passed. The court concluded that the RS was on inquiry notice that
its claimmght be affected, and it suggested that the I RS should have cone
forward with a notion to file out of tine.

On review, the district court reversed, finding that “the IRS claim
was not provided for under the plan," and thus could not be discharged,
“"because notice to the

2Paragraph 2 of the debtor’s Chapter 13 plan providesin part:

(@) Administrative Expenses. The Trustee shall pay all
administrative expenses in full in deferred cash payments,
to all claims entitled to priority under 8 507 of Title 11,
including but not limited to any attorneys [sic] fees for the
Debtor that shall remain outstanding as of the date of
confirmation.

(b) Unsecured Claims. After payment in full of all
administrative and priority claims and expenses, the
remaining payments made by the Debtor to the Trustee
shall be applied to satisfy all allowed unsecured claims, as
set forth below . . . .
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IRS was insufficient.” The court held that notice of the filing of a
Chapter 7 case “specifically requesting that the IRS not file proofs of
claimdid not put the IRS on inquiry notice of a subsequent conversion of
the plan to chapter 13.” Concluding that this kind of “notice” was
insufficient, the district court reversed the decision of the bankruptcy
court.

On review, both the district court and the court of appeals are bound
by the bankruptcy court’'s factual findings unless they are clearly
erroneous, while the | egal conclusions of the bankruptcy court are subject
to de novo review First Nat’'l Bank of d athe, Kan. v. Pontow, 111 F.3d
604, 609 (8th Gr. 1997). Here, the district court did not determn ne that
the factual findings of the bankruptcy court were clearly erroneous.

Instead, the district court reversed the bankruptcy court’s concl usion that
the notice given the IRS was legally sufficient.

A debtor who conpletes his paynments under a Chapter 13 plan is
entitled (with certain exceptions not relevant here) to a broad di scharge
of “all debts provided for by the plan or disallowed under section 502 of
[the bankruptcy code].” 11 U S.C. § 1328(a)(enphasis added). A debt is
“provided for” by a Chapter 13 plan where the plan acknow edges the debt,

even if the plan does not propose to nmake any paynents on the claim |In
re Gegory, 705 F.2d 1118, 1122 (9th Cir. 1983). Further, in order to
provide for an unsecured tax claim the plan itself does not always have
to specifically nanme the governnental creditor. Instead, it may be
“sufficient if the plan provides for full paynent of priority unsecured
cl ains and paynent of sone percentage on



nonpriority unsecured clains.” 1n re Ryan, 78 B.R 175, 177-78 (Bankr.
E.D. Tenn. 1987); see also In re Mavianos, 71 B.R 789, 792-93 (Bankr.
WD. Va. 1986). However, a claim cannot be considered to have been

provided for by the plan if a creditor does not receive proper notice of
the proceedings. Ryan, 78 B.R at 183; In re Greenburgh, 151 B.R 709, 716
(Bankr. E.D. Pa. 1993) (“an omitted creditor, who receives no notice of any
significant events in a Chapter 13 case, will not have the debt owed to
that creditor discharged”); In re Cash, 51 B.R 927, 929 (Bankr. N.D. Al a.
1985) (“it would be a strained construction to view the plan as providing
for a debt owed to a creditor, when the debtor omts the debt and creditor
fromthe Chapter 13 statenent”) (enphasis in original). The debtor agrees

inhis brief that a failure of the IRSto receive legally sufficient notice
may provide a basis for finding that the I RS was not bound by such a pl an.

The district court agreed with the bankruptcy court’'s finding that
debtor’'s Chapter 13 plan “deals with” the IRS claim by tracking the
requirenments of 8§ 1322(a)(2) if, in fact, the IRS had received proper
noti ce. However, the court held that it is clear fromthe record that the
debtor did not prove that the I RS had actual knowl edge of debtor’s Chapter
13 conversion until February of 1990, while the case was still technically
pendi ng, but after the creditors’ neeting, the plan's confirmation, the
proof of clainms process, and the clains bar date. The district court
concl uded that under this set of facts, the IRS clai mwas not provided for
under the plan, because notice to the IRS was insufficient.

Both statutory and constitutional inplications arise when a creditor
fails to receive adequate notice of the bankruptcy proceedings. 11 U S. C
8 342(a) provides



that “[t]here shall be given such notice as is appropriate . . . of an
order for relief in a case under this title.” Rule 2002 of the Federal
Rul es of Bankruptcy Procedure further specifies that the clerk of the
bankruptcy court shall give notice to all creditors of, inter alia, a
conversion to another chapter, the creditors’ neeting, the clains bar date,
the tine for nodification of a plan and for objections to confirmation, and
the confirmation order. The burden of establishing that a creditor has
received appropriate notice rests with the debtor. See, e.qg., In re Savage
I ndus., 43 F.3d 714, 721 (1st Cir. 1994); In re Horton, 149 B.R 49, 57
(Bankr. S.D.NY. 1992). A letter properly addressed and mailed is presuned
to have been delivered to the addressee. 1d. However, in the present case

this presunption was not invoked where the bankruptcy court found that the
record on the issue of service was “inconclusive.”

The constitutional conponent® of notice is based upon a recognition
that creditors have a right to adequate notice and the opportunity to
participate in a neaningful way in the course of bankruptcy proceedings.
See Gty of New York v. New York, New Haven & Hartford R R Co., 344 U S.
293, 297 (1953) (“The

*Although the government does not have a constitutional right to due process,
courts have construed the notice requirements of the bankruptcy code to apply to
“all creditors,” vesting the government “with aright akin to due process.” Inre
Interstate Cigar Co., 150 B.R. 305, 309 (Bankr. E.D.N.Y. 1993). SeedsoInre
Friedman, 184 B.R. 883, 888 n.1 (Bankr. N.D.N.Y. 1994) (adequate notice to
government entities must satisfy requirements of “fundamental fairness’); United
States v. Cardinal Mine Supply, Inc., 916 F.2d 1087, 1091 (6th Cir. 1990). The
legidlative history of the notice requirement in 11 U.S.C. 8§ 342 provides that “[d]ue
process will certainly require noticeto al creditors. . .. State and Federa
governmental representatives responsible for collecting taxes will also receive
notice.” S. Rep. No. 95-989, at 42 (1978), reprinted in 1978 U.S.C.C.A.N. 5787,
5828.
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statutory command for notice enbodies a basic principle of justice -- that
a reasonable opportunity to be heard nust precede judicial denial of a
party’'s clained rights.”); Reliable Elec. Co. v. Oson Constr. Co., 726
F.2d 620, 623 (10th CGr. 1984) (“the discharge of a claim wthout
reasonable notice . . . is violative of the fifth anendnent”); In re Avery,
134 B.R 447, 448 (Bankr. N.D. Ga. 1991) (“fundanental due process nandates
that a creditor be given notice and opportunity to participate”).

“Reasonabl e notice” is defined by the Suprene Court as “notice reasonably
cal cul ated, under all the circunstances, to apprise interested parties of
t he pendency of the action and afford theman opportunity to present their
objections.” Millane v. Central Hanover Bank & Trust Co., 339 U S. 306, 314
(1950).

The opportunity to participate in the bankruptcy proceedings is of
obvious inportance to creditors. |In Geenburgh, 151 B.R at 713, the court
observed that “the addition of a creditor, at a late stage in a case, is
i nherently problenmatic” and enphasi zed the “recognition that creditors have
a right to adequate notice and the opportunity to participate in
heari ngs/ nmeetings in the course of a bankruptcy case, e.g., the neeting of
creditors, the confirmation hearing, and/or other processes, such as the
proof of claimprocess, before disallowance or discharge of their clains.”
Id. at 715. See also In re Martinez, 51 B.R 944, 947 (Bankr. D. Colo.
1985) (“Inasmuch as . . . Chapter 13 proceedings are subject to the Due

Process Clause . . . creditors nust be notified of all vital steps

in order to afford them an opportunity to protect their interests.”).
Debtor’s argunent that the IRS had a duty to seek leave to file a late
proof of claim well after expiration of the clains bar date and the
conclusion of other significant events in the bankruptcy process,
underm nes the very rationale for granting parties the right to participate
i n bankruptcy proceedings.



The bankruptcy court found that the notion to convert to a Chapter
13 was not served on the IRS and acknow edged the IRS s unrefuted testinony
that it did not receive the July 8, 1988 notice of conversion at the tine
the notice was nailed by the court. The bankruptcy court characterized the
record on the i ssue of service of notice as “inconclusive,” and stated that
the record was also “unclear” as to when the IRS received the Chapter 13
pl an and statenent. The district court held, based on the bankruptcy
court’s factual findings, that the debtor failed to prove that the I RS had
actual know edge of the debtor’'s Chapter 13 conversion until February 1990,
well after the expiration of the clains bar date, thereby depriving the IRS
of the opportunity to participate in the creditors’ neeting, the
confirmation hearing, or the entire proof of clains process.

Debt or disagrees with the district court’'s conclusion that he failed
to prove that the IRS had actual notice of the Chapter 13 conversion prior
to February 1990, referring to a notice of attorney's fee application
mailed to all creditors by debtor’s counsel on January 11, 1989. Initially
we note that, contrary to debtor’'s argunent, WIlliam Fick of the IRS
Speci al Procedures Division did, in fact, deny receipt of this docunent.
Further, the debtor admts that the notice was not mailed until after the
clains bar date of Novenber 3, 1988, had expired. This docunent, even if
received, certainly cannot serve as neani ngful actual notice of the Chapter
13 conversi on.

Debtor further argues that even if the IRS did not have actual notice
prior to the clains bar date, that as a matter of lawthe IRS s notice of
debtor’s Chapter 7 petition placed the IRS under inquiry notice and that
this inquiry notice served to allow the discharge of the IRS s claim See
In re Gregory, 705 F.2d 1118, 1123 (9th cir. 1983)




(when the holder of a claim®“receives any notice fromthe bankruptcy court
that its debtor has initiated bankruptcy proceedings, it is under
constructive or inquiry notice that its claimnmay be affected”). Wile we
recogni ze that in sone circunstances a creditor nmay be discharged because
it failed to properly further inquire once it had sone notice of bankruptcy
proceedi ngs, the focus of the due process inquiry is on “the duty of the
debtor [or in this case the bankruptcy court] to give notice of the
relevant dates, not on the relative ease with which a creditor can obtain
the informati on without such notice.” |In re Interstate Ggar Co., 150 B.R
305, 309 (Bankr. E.D.N. Y. 1993). In Gty of New York, 344 U S. 293, the
city, a known creditor of the debtor who had filed an application for

reorgani zation under the bankruptcy code, was given notice only by
publication. Later the city had actual know edge that the reorganization
of the railroad was taking place in bankruptcy court. 1In holding that the
city's claimwas not barred because of its know edge, the Suprene Court
decl ar ed:

Nor can the bar order agai nst New York be sustai ned
because of the city’'s knowl edge that reorganization
of the railroad was taking place in the court. The
argunent is that such knowl edge puts a duty on
creditors to inquire for thensel ves about possible
court orders linmiting the tinme for filing clains.
But even creditors who have knowl edge of a
reorgani zation have a right to assune that the
statutory “reasonable notice” wll be given them
before their clains are forever barred.

Id. at 297.
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Further, we note the distinction between a Chapter 7 proceeding
where the governnment could reasonably assune that its tax claim was
nondi schargeabl e, see 11 U S.C. 8§ 523(a)(1)(A), and a Chapter 13 proceedi ng
where the tax claim does not fit within an exception to the discharge
provision. See 11 U S C § 1328(a). Presumably, the governnent’s response
to notice of a Chapter 13 conversion would have been substantially
different, knowing its claimwas now at ri sk.

Cases cited by the debtor to support his argunent that the I RS was
on inquiry notice are factually inapposite to the instant case. For
exanple, inln re Alton, 837 F.2d 457, 459 (11th Gr. 1988), inquiry notice
was i nmputed where, unlike the present case, the creditor received actua
noti ce of the Chapter 11 reorganization, although it did not receive notice
of the creditors’ neeting or the clains bar date. Simlarly, in ln re
Marino, 195 B.R 886 (Bankr. ND. [IIl. 1996), the court upheld
di schargeability of a claim where the creditor’'s attorney had actual
know edge of the bankruptcy two nonths before the bar date although no
formal bar date notice was sent by the bankruptcy clerk. [d. at 897. The
court reasoned that “[w]ith two nonths of actual notice, [creditor] had
plenty of tine to file his dischargeability conplaint or seek an extension
of time to do so before the bar date.” [d. at 896. Here, there was no
showing in the record, as characterized by the bankruptcy court, that the
IRS received actual notice of the Chapter 13 proceedings prior to the
cl ai ns bar date. Finally, In re Messics, 159 B.R 803, 806 (Bankr. N. D
Chi o 1993), is distinguishable where the bankruptcy court made the factua

determ nation that the conversion notice was duly sent and not returned as
undel i vered. The bankruptcy court concluded that debtor Messics net his
burden of proving that the IRS had notice of the conversion. Here, the
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bankruptcy court did not reach this conclusion with respect to notice of
t he Chapter 13 conversion

W agree with the district court that this type of no-asset notice,
explicitly directing the creditors not to file clains because they will not
be processed or acknow edged, cannot be the type of notice that put the IRS
on inquiry notice that its claim nmay be further affected. No duty to
i nquire could be inposed under the facts of this case.

M.

In sum we conclude that any “notice” given in this case was
insufficient to satisfy due process and fundanental fairness. As such, the
taxes were not “provided for” by the plan and were therefore not discharged
under 8§ 1328(a). Accordingly, we affirmthe order of the district court,

entering judgnent in favor of the IRS on debtor’s conplaint to enforce
di schar ge.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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