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HANSEN, Circuit Judge.

Thomas J. O Neal (Trustee), as Chapter 7 trustee for
t he bankruptcy estate of Broadview Lunber Conpany, |nc.
(Broadview), appeals the district court’s? decision
affirmng certain rulings of the bankruptcy court?® in
favor of Southwest M ssouri Bank of Carthage, M ssouri
(SMB) and Mercantile Bank of Joplin (Mercantile), in the
Trustee’s adversary proceeding based on transactions
undertaken by Broadview s fornmer president, Richard
Mansfield (Mansfield).* At issue in this appeal is
whet her the district court erred in affirmng the
bankruptcy court’s ruling in favor of Mercantile on the
Trustee’'s clainms for conversion and postpetition
transfer, and whether the district court erred in
affirmng the bankruptcy court’s findings in favor of SMB
and Mercantile on the Trustee's clains for an equitable
lien or constructive trust. W affirm

This case involves a conplicated series of
transactions undertaken by Mansfield to transfer
Broadvi ew s corporate assets to his personal accounts;
only one of these transactions is involved here. The

*The Honorable Joseph E. Stevens, Jr., United States District Judge for the
Western District of Missouri.

3The Honorable Arthur B. Federman, United States Bankruptcy Judge for the
Western District of Missouri.

“While Richard Mansfield and his wife Jenny are appellees in this case, their
fallure to file briefs on appea waived any arguments on their behalf.
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facts as relevant to this appeal are as follows.
Broadvi ew--a whol esale |unber brokerage firm --was
established in 1905. In 1990, Mansfield enjoyed a

position as president and fifty-percent stockhol der.
Br oadvi ew s



corporate checking account was maintained at SMB, and its
financi ng was provided by Fidel corp, which advanced funds
agai nst Broadview s accounts receivable. Fidelcorp was
acquired by CIT Goup (CIT) sonetine before January 1,
1991; CIT refused to advance further funds beginning
January 2, 1991, and Broadview was left wthout funds to
support over $400,000 in checks previously witten. As
a result, Broadview was forced to cease operations al nost
I mredi ately.

Bet ween January and May 1991, Mansfield I|iquidated
I nventory and col | ected accounts receivable sufficient to
pay noney due to CIT. Mansfield overpaid the debt to CIT
by $17,303. 37, and that anount was refunded to Broadvi ew
by check. An involuntary bankruptcy petition was filed
agai nst Broadvi ew on Novenber 12, 1991. On Novenber 25,
1991, Mansfield purchased a cashier’s check from SMB in
t he amount of $19, 303. 37 payable to “Broadvi ew Lunber,”
with the $17,303.37 check from CIT and $2,000 drawn on
Br oadvi ew s account at SMB.

Mansfield and his wife nmaintai ned a personal account
at Mercantile. On January 21, 1992, Mansfield endorsed
the $19,202.27 cashier’s check “Broadview Lunber Co.,
Inc., Richard Mansfield, President,” and presented the
check to Mercantile for deposit in this personal account;
t he acconpanyi ng deposit slip described the account as
“Richard T. or Jenny P. Mansfield Construction Account.”
Funds from that account--which included other corporate
funds transferred into it by Mnsfield--were used for
construction of the Mansfields’ honme in Carthage,
M ssouri. Mercantile, who had previously agreed to | oan
the Mansfields $180,000 for the construction, extended
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permanent financing for the repaynent of the loan in
April 1992. Mercantile holds a deed of trust to the
Mansfiel ds’ property securing the repaynent of the |oan.

The Trustee filed this adversary proceedi ng agai nst SMB, Mercantil e,
and the Mansfields under 28 U S.C. § 157(b)(2)(E) and (F) to recover funds
i nappropriately transferred out of Broadview s account. The Trustee
asserted, inter alia, that Mercantile had know edge that Mansfield acted
in breach of his fiduciary duty,



violating Mssouri's Uniform Fiduciaries Law (UFL), and that Mercantile
took the $19, 303. 37 check subject to all clains that m ght exist and not
as a holder in due course under the Uniform Commercial Code (UCC). The
Trustee alleged Mercantile becane liable in conversion by crediting the
check’ s proceeds to the Mansfields’ personal account. The Trustee sought
j udgrent against Mercantile in the amount of $19,303.37 and a constructive
trust or equitable lien upon the Mansfields’' Carthage property for funds
converted by Mansfield and used for construction of the Mansfields' hone.
The Trustee rai sed a nunber of allegations against SMB as wel|.%

Following a one-day trial, the bankruptcy court entered a noney
judgnent against the Mansfields. The bankruptcy court found in
Mercantile's favor on the conversion clainms against it, concluding that
Mercantile did not have actual know edge that WMansfield breached his
fiduciary duty or that it knew of such facts that the failure to inquire
constituted bad faith. The bankruptcy court noted that even though the
teller was negligent in allowing the deposit and Mercantile' s vice
presi dent knew Broadvi ew had closed its doors, these facts did not “add up
to knowl edge” that Mansfield was breaching his fiduciary duty; nor were the
facts sufficient to put Mercantile on notice that such a breach m ght be
taki ng place. (Appellant’s Adden. at 26.) Because the Trustee did not
nmeet his burden of establishing that Mercantile had actual know edge or
acted in bad faith, the bankruptcy court concluded the Trustee could not
recover against Mercantile for conversion

As to the request for a constructive trust or an equitable lien, the
bankruptcy court noted that such renedies are avail able only when there is
no adequate renedy at

>SMB filed the origina notice of appeal in this court; the Trustee filed a notice
of appeal aswell. SMB and the Trustee thereafter reached a compromise settlement
of theclamsraised in SMB’s apped. The settlement was approved by the bankruptcy
court and we granted SMB’smotion to dismissits gppeal. SMB has notified this court
that it intends no further action on appeal but has adopted those portions of
Mercantile’ s brief which address issues of constructive trust and equitable lien.
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| aw. In this case, because the bankruptcy court granted the Trustee
judgnent agai nst the Mansfields (which exceeded the anount of Broadview s
property that the Trustee had shown was used for the Mansfields' hone), the
bankruptcy court concluded the Trustee's renedy at |aw was adequate.

Further, the Trustee failed to establish that the Mnsfields were
insolvent. The district court affirnmed the bankruptcy court’s decision for
t he reasons expressed by the bankruptcy court.

The Trustee tinely appeals, asserting that because Mercantile
stipulated that it had notice of Mansfield s fiduciary status, and because
Mansfi el d--identified by his endorsenent as the president of Broadvi ew -
deposited the corporation’'s check in his personal account, Mercantile did
not beconme a holder in due course. The Trustee further argues that
Mercantile acted in bad faith contrary to the UFL (Mb. Ann. Stat. 8§ 456. 310
(West 1992)), and that even though he need not show an inadequate renedy
at law for equitable relief, such renedy is inadequate.

Mercantile, on the other hand, asserts that the teller was unable to
determ ne whether the instrunent payable to “Broadvi ew Lunber” was payabl e
to a corporation; that the Trustee failed to establish that the teller had
actual know edge of Mansfield' s breach of fiduciary duty; and that the
Trustee’'s renedy is adequate, thus barring equitable relief.

This court reviews the bankruptcy court’s factual findings for clear
error and its |egal conclusions de novo. See First Nat'l Bank of O athe
v. Pontow, 111 F.3d 604, 609 (8th Cr. 1997). State |law controls issues
concerning the nature and extent of a debtor’s interest in property.
See Natkin & Co. v. Myers (Inre Rine & Rine Auctioneers, Inc.), 74 F.3d
848, 851 (8th Gr. 1996). As all the events herein occurred in the state
of M ssouri, we apply Mssouri |aw and review de novo the |lower court’'s
determnations of state law. See Nangle v. Lauer (Iln re Lauer) , 98 F.3d
378, 382 (8th




Cr. 1996) (citing Salve Regina College v. Russell, 499 U S 225, 231
(1991)).

M.
A.  Uniform Fiduciaries Law
The applicable UFL provision states in relevant part:

If a fiduciary nakes a deposit in a bank to his personal
credit of checks . . . payable to his principal and endorsed by
him if he is enpowered to endorse such checks, or if he
ot herwi se nakes a deposit of funds held by him as fiduciary,
t he bank receiving such deposit is not bound to inquire whether
the fiduciary is commtting thereby a breach of his obligation
as fiduciary; and the bank is authorized to pay the anount of
the deposit or any part thereof upon the personal check of the
fiduciary without being liable to the principal, unless the
bank receives the deposit or pays the check with actual
know edge that the fiduciary is conmitting a breach of his
obligation as fiduciary in naking such deposit or in draw ng
such check, or with know edge of such facts that its action in
receiving the deposit or paying the check anounts to bad faith.

Mo. Ann. Stat. § 456.310 (West 1992). The UFL relieves banks like
Mercantile fromthe common | aw duty of inquiring into the propriety of such
transactions conducted by fiduciaries. See Lauer, 98 F.3d at 383. To
establish a clai munder the UFL, the Trustee nust establish that Mansfield
was a fiduciary, that Mnsfield breached his fiduciary duty, and that
Mercantile had either actual know edge of the breach or sufficient facts
such that its conduct anpbunted to bad faith. See id. at 386.

Actual know edge for purposes of the UFL requires a present awar eness
that a fiduciary is breaching his duty for personal gain. See Trenton

Trust Co. v. Western Sur. Co., 599 S.W2d 481, 491 (Mb. 1980) (en banc);
Sout hern Agency Co. v. Hanpton Bank of St. Louis, 452
S.W2d 100, 105 (Md. 1970). =“Bad faith” requires




sonmething nore than nere negligence and can be found where the person
accepting a negotiable instrunent disregards circunstances that are
suggestive of a breach and are sufficiently obvious such that it is in bad
faith to remain passive. See Trenton Trust Co., 599 S.W2d at 492; Cenera
Ins. Go. v. Conmmerce Bank of St. Charles, 505 S.W2d 454, 458 (Mb. C. App.
1974) (“The facts and circunstances nust be so cogent and obvious that to
remain passive would anmpbunt to a deliberate desire to evade know edge
because of a belief or fear that inquiry would disclose a defect in the
transaction.”). Absent proof of these factors, the bank is allowed to
presunme that the fiduciary is acting within his capacity as a fiduciary.

The bankruptcy court concl uded, and we agree, that the Trustee failed
to establish that Mercantile acted with “actual know edge” or in bad faith,
as no evidence was produced to establish the teller had any know edge t hat
Mansfield was breaching his fiduciary duty. Conpare Trenton Trust, 599
S.W2d at 484-86 (guardian allowed to use insurance checks nade payable to
her as guardian for her children to purchase certificates of deposit which
did not reflect fiduciary relationship; bank officer who allowed her to
cash checks was on first nane basis with fiduciary, had been told about her
fiduciary status, and had supervised fiduciary' s endorsenent of checks to
mat ch payee, even |l ooking specifically to see if the payee and endorsenents
mat ched; bank was |iable under UFL, as officer had actual know edge of the
fiduciary' s breach), with Southern Agency, 452 S.W2d at 102-04 (corporate
presi dent deposited checks payable to corporation into account of different
corporation in which he was the principal sharehol der; president then used
funds to purchase cashier’s checks; bank did not act with actual know edge
or bad faith, as there was no evidence or testinopny to show any
of bank’s enpl oyees actually knew president was breaching his fiduciary
obligations).®

®While the Trustee points out that Mansfield did not have the authority to
endorse the check in his personal capacity, we note that “[i]t is not necessary, under
the Uniform Fiduciaries Act, that the fiduciary have express authority to indorse only
for a particular purpose. If he has the power to indorse for any purpose, and if the
limitations on that power have not been communicated to the indorsee bank, then actual
notice of misappropriation or conduct amounting to bad faith on the part of the bank
must be shown in order for the principal to recover.” See Southern Agency Co., 452
S.W.2d at 105.
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B. Hol der i n Due Course

Li kewi se, we conclude Mercantile took the check as a holder in due
course wi thout know edge of Mansfield s fiduciary status and breach of
fiduciary duty. Under Mssouri law in effect at the time of the

transaction--a “purchaser [of a negotiable instrunment] has
notice of a claim against the instrunent when he has
knowl edge that a fiduciary has negotiated the instrunent
I n paynent of or as security for his own debt or in any
transaction for his own benefit or otherw se in breach of
duty,” M. Ann. Stat. § 400.3-304(2) (West 1965). A

purchaser who takes with such know edge does not take as a holder in due
course. See Mb. Ann. Stat. § 400.3-302(1)(c) (West 1965). Section 400. 3-
304(2) followed the policy of the Uniform Fiduciaries Act, and the UCC
Comment followi ng 8§ 400.3-304 nakes it clear that:

nere notice of the existence of the fiduciary relation is not
enough in itself to prevent the holder from taking in due
course, and he is free to take the instrunment on the assunption
that the fiduciary is acting properly. The purchaser nmay pay
cash into the hands of the fiduciary wi thout notice of any
breach of the obligation.

Mb. Ann. Stat. 8§ 400.3-304, UCC coment 5 (West 1965); MKee Constr. Co.
v. Stanley Plunbing & Heating Co., 828 S.wW2d 700, 703 (Md. Ct. App. 1992)
(where code is adopted by state, acconpanying conments “are given great
weight”); Boatnmen's Nat'|l Bank of Carthage v. Eidson, 796 S.W2d 920, 923
(M. C. App. 1990) (official UCC comments, while not having the force of
statutory |anguage, are nonetheless permissible and persuasive in
determining legislative intent).
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Testinony before the bankruptcy court reflects that while the
Mansfields’ |oan officer at Mercantile knew of Mansfield s status as
of ficer of Broadvi ew and Broadvi ew s inpendi ng bankruptcy, the teller who
conducted the transaction was unaware of both these facts. The teller
testified that she did not know Mansfield, and she was unable to identify
himin the courtroom she further testified that there was no way to tell
whet her the check was payable to a corporation, and that she assuned the
check may have been payable to a “d/b/a type of account.” These facts are
insufficient to denonstrate actual know edge that Mansfield was depositing
corporate funds for his personal benefit and are thus insufficient to put
Mercantile on notice of the Trustee's claimto the funds.

To the extent the Trustee relies on what he believes to be the
current UCC provision, such reliance is msplaced. The Trustee sets forth
in his brief the UCC provision enacted in Mssouri in 1992--after the

transaction at issue here’--which stated that a taker has notice
of a breach of fiduciary duty where an instrunent payable
to a represented person (which includes a corporation) is
“deposited to an account other than an account of the
fiduciary, as such, or an account of the represented

person.” See M. Ann. Stat. § 400.3-307(a) & (b)(2) (iii) (West
1994). The M ssouri Legislature anended that provision in 1994, however,
to del ete the | anguage on which the Trustee relies. See Mb. Ann. Stat. §
400. 3-307(b) (2) (West 1994 & Supp. 1997).% W also

"The transaction in this case occurred in January 1992, and the new UCC
provision was not approved until July 8, 1992.

8Section 400.3-307(b)(2) (West 1994 & Supp. 1997) states:

In the case of an instrument payable to the represented person or the
fiduciary as such, the taker has notice of the breach of fiduciary duty if the
instrument is (i) taken in payment of or as security for a debt known by
the taker to be the personal debt of the fiduciary, or (ii) taken in a
transaction known by the taker to be for the personal benefit of the
fiduciary.
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note that both the current and superseded versions of section 400. 3-307
apply only when the bank has “know edge” of the presenter’s fiduciary
status; “knowl edge of the [bank] is deternined by the know edge of the

“individual conducting that transaction,’ i.e., the clerk who receives and
processes the instrunent.” M. Ann. Stat. § 400.3-307, UCC comment 2 (West
1994). “Notice which does not anmpbunt to know edge is not enough to cause
section 3-307 to apply.” Id. The bank clerk’s nere notice of

Mansfiel d's status as a corporate officer does not anmount to “know edge”
that Mansfield owed “a fiduciary duty with respect to [the] instrunent,”
Mo. Ann. Stat. § 400.3-307, within the neaning of Mssouri’s Uniform
Conmrer ci al Code.

C. Constructive Trust or Equitable Lien

“A constructive trust is a nethod by which a court exercises its
equitable powers to renedy a situation where a party has been wongfully
deprived of sone right, title, benefit or interest in property as a result
of fraud or in violation of confidence or faith reposed in another.” Fix
v. Fix, 847 S.W2d 762, 765 (M. 1993) (en banc) (internal quotations
onitted). The purpose of a “constructive trust is to restore to the
rightful owner the property wongfully withheld by the defendant.” [d.
Under M ssouri law, an equitable lien is applicable only where there is an
i nadequate renmedy at |aw and “justice would suffer wthout the equitable
renmedy.” Jorritsma v. Tynmac Controls Corp., 864 F.2d 597, 599 (8th Cr.
1988). “Generally, equity will not intercede if there is an adequate
remedy at law.” Hammons v. Ehney, 924 S . W2d 843, 847 (M. 1996) (en
banc). See Newrmark v. Vogel gesang, 915 S . W2d 337, 339 (M. . App. 1996)
(“Equitable relief is discretionary, extraordinary, and should not be
applied when an adequate |egal renedy exists.” (internal quotations
omtted)).

As the Trustee was awarded a noney judgnent agai nst the Mansfi el ds,
and there is no evidence that the Mansfields are insolvent, we concl ude
that the bankruptcy court correctly declined to i npose a constructive trust
or an equitable lien.
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V.
Accordingly, we affirmthe judgnent of the district court.
A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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