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LOKEN, Circuit Judge.

In New York v. Ferber, 458 U. S. 747, 765 (1982), the Suprene Court
upheld a broad child pornography statute but cautioned that, “[a]s with

obscenity laws, crinminal responsibility may not be inposed w thout sone

el enent of scienter on the part of the defendant.” |In United States v. X-
Citenent Video, Inc., 513 U S 64, 78, 115 S. C. 464, 472 (1994), the
Court cited that caution as
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“suggest[ing] that a [child pornography] statute conpletely bereft of a
scienter requirenent as to the age of the perforners would raise serious
constitutional doubts.” In this habeas case, we nust explore those
constitutional doubts, for lowa inmate Gary C. G|l nour argues that his
conviction for sexual exploitation of a seventeen-year-old mnor violates
the First Anmendnent because the lowa courts denied hima m stake-of-age
defense. Like the district court,! we disagree and therefore affirm

The Suprene Court of lowa described the crimnal conduct at issue in
State v. G lnour, 522 N.W2d 595, 596 (lowa 1994):

Glmour is a professional photographer in Davenport
speci alizing i n weddi ngs and “boudoir” work. He was introduced
to a seventeen-year-old woman named Cassandra by her boyfriend.
Cassandra . . . and Gl nour nmet at a bar where they discussed
the possibility of her posing for nude photographs. .

G | mour suggested that he could arrange for Cassandra to dance
at bachel or parties and performsex for noney at those parties.

According to Cassandra, G| nmour took nude phot ographs of her
and her boyfriend engaging in sex acts . . . G | nour
testified that he had asked Cassandra’s boyfrlend how ol d she
was and was told that she was twenty-two. He further clained
to have independently verified Cassandra’ s age by view ng her
driver’s license.

Cassandra testified that she later told G| nmour that she
wanted to obtain the explicit photos taken of her and the
negati ves. G I nour suggested that she could have the
phot ographs if she would agree to seduce a pizza deliverynan
Arrangenents were made to have Cassandra order a pizza, neet
the deliveryman at the door in the nude, and entice himto have
sex. This plan was carried out. G | nour, however, refused to
return the photographs unl ess Cassandra al so had sex with him
That al so

The HONORABLE CHARLES R WOLLE, Chief Judge of the United
States District Court for the Southern District of |owa.
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occurred, and Gl nmour still retained at |east sone of the photographs

The jury convicted G| nour of pandering, a conviction not at issue
on this appeal, and also convicted himof violating |lowa Code § 728.12(1).
That statute defines sexual exploitation of a mnor to include any person
who

enpl oys, uses, persuades, induces, entices, coerces, know ngly
permts, or otherwi se causes a nminor to engage in a prohibited
sexual act or in the sinulation of a prohibited sexual act if
t he person knows, has reason to know, or intends that the act
or sinmulated act may be photographed, filnmed, or otherw se
preserved in a negative, slide, book, magazine, or other print
or visual nedium

Prior to his trial, and again on direct appeal, G lnour argued that this
statute nmust be read to include know edge of the minor’'s age as an el enent
of the offense in order to save it from First Anendnent infirmty.
O herwise, Glnour reasoned, the statute would inpermssibly chil
expressive activity protected by the First Anendrment, nanely, the
production of adult pornography. Rej ecting that contention, the tria
court excluded all evidence that G| nmour nistakenly believed Cassandra to
be an adult.

The | owa Suprene Court affirmed, concluding (i) that know edge of age
is not an elenent of the crinme of sexual exploitation of a mnor, (ii) that
m stake of age is not a defense, and (iii) that so construed, 8 728.12(1)
does not violate the First Anendnment because the statute is intended to
conbat child pornography and is ainmed at conduct rather than expression
Glnmour, 522 NW2d at 597-98. The district court denied G| nour's habeas
petition and he appeals.



“Few areas of crimnal |aw pose nore difficulty than the proper
definition of the nens rea required for any particular crine.” United
States v. Bailey, 444 U. S. 394, 403 (1980). 1In general in this country,
i nfanobus crines are construed as requiring proof of nens rea -- the

“concurrence of an evil-nmeaning mnd with an evil -doi ng hand” -- even when
the statutes defining those crines are silent on the question. Mbrissette
V. United States, 342 U S. 246, 251 (1952). In construing crimnal
statutes that protect children fromsexual predators, however, the child' s

age is a long-established exception to the general rule that proof of nens
rea is required; “the victinms actual age [is] determinative despite
def endant’s reasonable belief that the girl had reached the age of
consent.” |d. at 251 n.8. Thus, absent First Amendnent consi derations,
it seens clear that lowa nay constitutionally define crimnal sexual
exploitation of a child so as to preclude inquiry into whether defendant
bel i eved the child was an adult.?

Turning to those First Anendnent considerations, we find |ong-
standi ng Suprenme Court concern with the nmens rea required in obscenity
cases, where conduct is crimnal if it involves obscene materials but is
constitutionally protected if it does not. |n an early obscenity case, the
Court struck down a state statute that nmade booksellers strictly liable for
possessi ng obscene witings. “[I]f the bookseller is crimnally liable
wi t hout knowl edge of the contents [of an obscene book],” the Court
expl ained, “he will tend

20f course, were this a federal statute, |legislative silence
on this nens rea issue would raise interpretive gquestions such as
those debated in Liparota v. United States, 471 U S. 419 (1985).
But those questions are not of constitutional dinmension, and we are
bound by the lowa Suprenme Court’s construction of the state
statute. See NA A CP. v. Button, 371 U S. 415, 432 (1963).
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to restrict the books he sells to those he has inspected; and thus the
State wll have inposed a restriction wupon the distribution of
constitutionally protected as well as obscene literature.” Smith v.
California, 361 US. 147, 153 (1959). As defined in later cases, this
constitutional nens rea requirenent is satisfied if the defendant knows the
contents of the obscene materials and their “character and nature”; he need
not know they are legally obscene. Hamling v. United States, 418 U S. 87,
123-24 (1974).

In Ferber, the Court conprehensively addressed the subject of child
por nography. A Manhattan shopkeeper sold two filns depicting young boys
masturbating to an undercover police officer. He was convicted of

promoting a sexual performance by a child, defined to include “any
performance . . . which includes sexual conduct by a child less than
si xteen years of age.” Ferber, 458 U S. at 751. The Court granted
certiorari to consider the constitutionality of that statute. Noting that
the exploitation of children in the production of pornography is both
harnful and pervasive, the Court declared that “[t]he prevention of sexua
exploitation and abuse of children constitutes a governnent objective of
surpassing inportance.” 1d. at 757. The Court held that child pornography
is unprotected by the First Anendnent and generally defined child
por nogr aphy as extendi ng beyond obscene materials to include “works that
visually depict [suitably limted and descri bed] sexual conduct by children
bel ow a specified age.” |1d. at 764. The Court held that the New York
statute was not substantially overbroad and may be applied to those who
knowi ngly distribute child pornography.

By defining child pornography to include sexually explicit filns and
phot ographs that are not obscene, Ferber set the stage for the issue in
this case. G I nmour concedes that in photographi ng Cassandra he produced
unprotected child pornography. He does not



chal | enge the purposes behind banning the production of child pornography
-- to reduce financial incentives that encourage sexual exploitation of
children and to deter production of visual depictions that exacerbate
psychol ogical harmto the child victins. See Ferber, 458 U S. at 757-59.
But the phot ographi ng of nude adults engaged in sexually explicit conduct
retains First Amendnent protection unless in fact obscene. |ndeed, however
of fensive to nost, the sale and distribution of such nmaterials is a |arge,
thriving industry. Therefore, G I nour argues, absent a nistake-of-age
defense, the lowa statute wll <chill producers of protected adult
por nography from phot ographi ng young adults. To prevail on this theory,
G | nmour nmust show that the statute’s overbreadth is “substantial.” Ferber

458 U. S. at 769; see Broadrick v. Cklahoma, 413 U.S. 601 (1973). Analysis
of this question requires, as additional background, review of two rel evant

post - Fer ber deci si ons.

On appeal, Glnour relies alnost entirely on United States v. United
States Dist. Court, 858 F.2d 534 (9th Cir. 1988). In that case, the
governnment sought a wit of nmandanus prohibiting the district court from

admtting evidence that a sixteen-year-old girl hired to appear in a
pornographic nmovie had perpetrated a nmmssive fraud on the “adult
entertai nment industry” by passing herself off as an adult. At issue was
a federal statute, 18 U . S.C. § 2251(a), which prohibits the production of
mat erials depicting a mnor engaged in sexually explicit activity if the
def endant knows that the visual depiction will be transported in conmerce.
A divided Ninth Grcuit panel held that, although & 2251(a) does not
provide for a m stake-of-age defense, the First Arendnent requires witing
one into the statute. Oherw se, producers of adult pornography

will alnost certainly be deterred from produci ng such materials
depi cting yout hful -1o00oking adult actors; such



actors may have considerable difficulty in finding producers
willing to cast them [and] audiences wishing to view filns
featuring such actors woul d be denied the opportunity.

858 F.2d at 540. The dissenting judge concluded that the statute serves
an inmportant governnent interest, little legitinmate speech is chilled if
producers of adult pornography nust accurately ascertain a young-| ooking
actor’'s age, and 8 2251(a) is therefore constitutional as witten.

Following District Court, the Suprenme Court decided X-Gtenent Video.
At issue was another federal child pornography statute, 18 U S C

8§ 2252(a), which prohibits, for exanple, knowingly shipping child
pornography in conmmerce. The question, as the Court explained it, was
whether to give the statute its “nost natural grammtical reading,” in
which case the word “knowi ngly” nodifies only the requirenent that the
of fendi ng chil d pornography be shipped in interstate commerce. Noting that
this construction “would produce results that were not nerely odd, but
positively absurd,” the Court concluded that “know ngly” instead nodifies
all elenents of the crine, including the age of the minor depicted in the
pornographic film 513 U S at 69, 115 S C. at 467. |In discussing this
i ssue, the Court expressly noted that § 2251(a), the statute at issue in
District Court, lacks this scienter requirenent, citing to the footnote in

which the Ninth Crcuit panel majority held that the governnent need not
prove scienter as part of its case. 513 U.S. at 76 n.5, 115 S. C. at 471
n.5. Inignoring the nore significant holding in District Court -- that

m st ake-of-age is a constitutionally nandated defense -- it seens apparent
to us that the Suprene Court intentionally avoided that issue. Thus,
whet her the First Amendnent mandates use of the m stake-of-age defense in
a child pornography prosecution under



federal or state |aw remains an open question outside the Ninth Crcuit.

As X-Gtenent Video illustrates, the nens rea question is especially

conpl ex because it nmay affect each elenent of the crinme. For exanple, the
lowa statute at issue here has two explicit nens rea el enents. To be
guilty of a violation, one nust actively entice, coerce, or know ngly
permit a minor to engage in the prohibited sexual act, and one nust know,
have reason to know, or intend that the illicit activity nmay be
phot ogr aphed. Glnour is arguing for an additional nens rea factor to
prevent the lowa statute from chilling substantial protected speech --
reasonabl e belief that the sexually exploited victimwas in fact an adult
is a defense to the charge. This question requires weighing the State's
interest in prohibiting unprotected conduct, such as Glnour's; the
precision with which the State has isolated unprotected from protected
activity; and the resulting extent to which protected First Anendnent
activity will be deterred (chilled) by the prohibition. For three reasons,
we part conpany with the panel majority in District Court and concl ude t hat
the lowa statute, as applied to Glnour, is not constitutionally infirm

First, not only is the State's interest in banning the sexual
exploitation of children very strong, but the nistake-of-age defense is
directly contrary to that interest. As in this case, the defense wll
typically be proved by evidence that the minor was a wlling, perhaps
deceitful participant in producing pornographic films and photos. The
State may legitimately protect children from sel f-destructive decisions
reflecting the youthful poor judgnent that nakes them in the eyes of the
| aw, “beneath the age of



consent.” One can argue that sexually sophisticated seventeen-year-ol ds
| i ke Cassandra do not need or even do not deserve such protection, but that

is a legislative question. See United States v. Freenan, 808 F.2d 1290,
1292 (8th Cir.), cert. denied, 480 U S. 922 (1987). W deal here only with
the constitutional limts on the State’'s power to protect. The State's

interest in discouraging mnors fromposing as adults by elimnating the
m st ake- of -age defense is entitled to great weight.

Second, the lowa statute as construed is ained at producers of child
por nogr aphy, rather than those who distribute the resulting pornographic
mat eri al s. See G lnour, 522 N.W2d at 598. When dealing with child
por nography, strict crimnal liability has a markedly different chilling

ef fect on producers as opposed to distributors of that pornography. Unlike
nost distributors, the sexually exploitive producer deals directly with the
child victim like the statutory rapist who has traditionally been denied
a mstake-of-age defense. In this infornmation age, a prudent phot ographer
or novie producer may readily and independently confirm the age of
virtually every young-| ooking nodel. See Qutnezquine v. State, 641 A 2d
870, 878 (Mi. 1994).

Prior Suprene Court decisions and conments on these First Anendnent
nmens rea issues have always focused on the chilling effects of broadly
exposi ng pornography or obscenity distributors to crinminal liability. For
exanple, Smith involved the prosecution of a bookseller for carrying

obscene literature in his store. Ferber’'s general reference to “sone
el enent of scienter” was in the context of a statute that crininalized the

production and distribution of child pornography. X-GCtenent Video was a

prosecution of novie producers, but the federal statute at issue extended
to distributors as well; thus, the Court was required to



construe the statute’s nmens rea elenent in this broader context, and in
doing so it expressly noted that

in the crininalization of pornography production . . . the
perpetrator confronts the underage victim personally and may
reasonably be required to ascertain that victims age. The
opportunity for reasonable mistake as to age increases
significantly once the victimis reduced to a visual depiction,
unavai l able for questioning by the distributor or receiver.

513 U.S. at 72 n.2, 115 S Q. at 469 n.2 (a point the Court reiterated in
note 5). Gdven this background, we believe that, if faced with the issue
in this case, the Court would conclude that denying the mstake-of-age
defense to child pornography producers does not substantially chil
protected expression.

Third, the chilling effect on which GIlnour relies -- the reluctance
to use young-looking nodels in sexually explicit adult pornography -- is
also qualitatively weak. The First Amendnent protection accorded to adult
pornography “is not as extensive as that accorded to other speech.” X-
Ctenent Video, 513 U S. at 84, 115 S. C. at 474 (dissenting opinion of
Justice Scalia, citing the plurality opinion in Young v. Anerican M ni
Theatres, Inc., 427 U S. 50, 61 (1976), and other cases). Although worthy
of protection, its status on the relative periphery of the First Anendnent

is relevant in weighing whether a state statute that legitimately protects
children against sexually exploitive conduct nust be struck down as
substantially overbroad. The overbreadth doctrine, “a limted one at the
outset, attenuates as the otherw se unprotected behavior that it forbids
the State to sanction noves from ' pure speech’ toward conduct [that] falls
within the scope of otherwise valid crimnal laws that reflect legitinate
state interests in nmintaining conprehensive controls over harnful
constitutionally unprotected conduct.” Broadrick, 413 U S. at 615.
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In this case, we nust weigh the statute's chilling effect against its
“plainly legitimte sweep.” See Gsborne v. Chio, 495 U S. 103, 112 (1990);
Broadrick, 413 U. S. at 615. Although issues of this kind are rarely free
from doubt, we conclude that lowa Code § 728.12(1) was constitutionally

applied to Glnour even though he was not afforded a m stake-of-age
defense. Accordingly, the judgnent of the district court is affirned.

MORRI S SHEPPARD ARNOLD, Circuit Judge, dissenting.

In ny view, the court has failed to afford certain erotic materials
the First Amendnment protection that they deserve. | refer, of course, not
to sexually explicit photographs of nen and wonen who are under age, but
to sexually explicit photographs of men and wormen who are not. Though the
court appropriately adverts to the Suprene Court’s caution that a statute
i ke the one under consideration here “woul d rai se serious constitutional

doubts,” it neverthel ess resol ves those doubts in favor of the State of
lowa. |n doing so, the court relies mainly on three propositions, none of
which, | believe, can properly serve to dispose of the case in the manner

that the court suggests.

The court makes the point that a mnistake-of-age defense is contrary
tothe state’'s interest in protecting mnors fromthe consequences of their

own ill-conceived decisions. |In support of this rationale, the court nakes
the asseveration that “the defense will typically [ny enphasis] be proved
by evidence that the mnor was a willing, perhaps deceitful participant.”
First of all, a mnor’s willingness would be conpletely irrelevant to a
m st ake- of -age defense. | amuncl ear, noreover, where the court could find

the data to support the assunption that the mnors involved in these kinds
of cases are typically deceitful. A properly crafted
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n st ake-of -age defense, in any case, would doubtless inpose sone
affirmative duties of inquiry on defendants seeking to rely onit, and it
seens likely that it would al nost al ways be appropriate to instruct a jury
that a defendant cannot rely on his or her deliberate ignorance when
claimng the benefit of such a defense. How such a mi st ake-of -age defense
woul d nmeasur ably encourage deceitfulness is a nystery, and, in any event,
the state’'s interest in protecting mnors from thensel ves becones |ess
wei ghty as their deceitful ness becones |ess typical

The distinction that the court draws between producers of erotic
materials and its distributors is without |egal significance. The fact
that a producer is in sonme neasure “like” a statutory rapist (because they
both deal directly with the young woman or girl in question) nakes for an
i mperfect anal ogy, because there is no constitutional right to engage in
consensual sexual intercourse with anyone (except, presunably, one's
spouse), but there is aright to take erotic pictures: Statutes forbidding
fornication are not unconstitutional, but statutes prohibiting the
production of nonobscene, sexually explicit material are. Not providing
a mstake-of-age defense to a person who engages in sexual acts with a
m nor, therefore, does not produce substantial negative neighborhood
effects on a constitutional right, enunerated or otherw se; and the First
Amendnent provides probably the nost explicit, expansive, and pervasive

protections against an intrusive government that our Bill of Rights
cont ai ns. If it is true, noreover, as the court opines, that in “this
i nformation age, a prudent photographer ... may readily ... confirmthe age

of virtually every young-1ooking nodel,” then a defendant claim ng that he
or she reasonably mistook a nodel’'s age will hardly ever prevail, and the
di re consequences that the court predicts would follow if such a defense

were all owed evaporate conpletely in the face of its own argunent.
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Most inportantly, the court nakes the extraordi nary assertion that
the right that the defendant says will be chilled by the lowa statute is
“qualitatively weak.” The court purports to find this legal principle in
the di ssenting opinion of M. Justice Scalia in Uinited States v. X-Otenent
Video, Inc., 513 U.S. 64 (1994). A dissenting opinion is an odd place at
best to ook for an applicable | egal proposition. |n any case, the court
posits an interpretation of Young v. Anerican Mni Theatres, Inc., 427 U S

50, 61 (1976) that the case will not in fact bear. Young does not say that
the First Anendnent is |ess solicitous of nonobscene, sexually explicit
materials than it is of other kinds of protected speech. Wat it says is
that, in the circunstances of that case, there was nothing to justify “the
exceptional approach to constitutional adjudication recognized in cases
li ke Donbrowski v. Pfister, 380 U S. 479 [1965]." The Court in this
passage was speaking to the point of whether the extraordinary renedy of
an injunction against further enforcement of a state statute was
appropriate because it was substantially overbroad, not whether the type
of speech that was chilled was sonehow |ess worthy of First Anendnent
protection.

This last proposition, far frombeing endorsed by the Court in Young,
as our court maintains, was in fact specifically rejected by it. Language
to that effect does indeed appear in Young, 427 U S. at 70-71, but in a
part of the Court’s opinion in which M. Justice Powell explicitly refused
to join and which therefore did not command a majority of the Court. See
id. at 73 n.1, where M. Justice Powell opines that he does “not think we
need reach, nor am!| inclined to agree with, the holding in Part IIl (and
supporting discussion) that nonobscene, erotic naterials nmay be treated
differently under First Amendnent principles fromother forns of protected
expression.” He goes on to say, id., that he does “not consider the
conclusions in Part | of the opinion to
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depend on distinctions between protected speech.” Qur court sinply
m sreads Young and provides no other authority for its conclusion that the
right at stake here is “qualitatively weak.”

Because | woul d take seriously the Suprene Court’s adnonition in X-
Gtenent Video, 513 U . S. at 78, that a statute that is “conpletely bereft
of a scienter requirenent as to the age of the perfornmers would raise

serious constitutional doubts,” and because it is apparent that the |owa
statute will substantially discourage speech that is protected by the First
Anmendnent, | would hold it void. | believe that the statute’'s burden on
free speech rights is substantial because enploying mnors for sexua

purposes is these days the subject of a great deal of public anxiety, an
anxiety that stigmatizes those who are nerely accused of it in a very
severe way. A conviction for a crine |like the one charged here, noreover,

will alnost certainly cause significant hardship by depriving those
convicted of their liberty for a considerable period of tine and by
creating lasting difficulties for them because of |aws that require them
to register with local authorities follow ng rel ease. These ki nds of
burdensone disabilities will surely cause nany producers of protected
erotic matter to forfeit their First Amendnent rights, and this is
precisely the kind of forfeiture that courts ought to be assiduous to give
citizens the neans to avoid.

I would hold that the statute is unconstitutional because it does not
allow, at a mninmum a defendant to prove that he or she reasonably
bel i eved that the person he or she engaged to participate in the depiction
of nonobscene sexual activity was not a minor. It seens to ne that there
is a real question whether the Constitution is satisfied if the defendant
nmust prove such a defense by clear and convi ncing evi dence, as suggested
in United States v. U S. Dist. Court for Cent. Dist. of Cal., 858 F.2d
534, 543 (9th Cir. 1988). But since the court is not inclined to hold
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that m stake of age has any constitutional relevance at all in this case,
I do not feel it necessary to discuss this point, along with sone others
that a fully adequate consideration of the case would in fact require.

| respectfully dissent for the reasons adunbrat ed.
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