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MURPHY, Circuit Judge.

A jury found that the Electronics & Space Corporation (ESC
willfully discrimnated against Dorothy Curtis on the basis of her age in
violation of the Age Discrimnation in Enploynment Act (ADEA), 29 U S.C. 88§
621-634 (1997), and awarded her back pay and |iqui dated damages. The
district court! then added front pay and attorney fees. ESC appeals from
the judgnents. W affirm

'The Honorable Terry 1. Adelman, United States Magistrate Judge for the
Eastern District of Missouri, sitting by consent of the parties.



Dorothy Curtis was fired fromher job in the adnministrative services
departnment of ESC in 1991, when she was 63 years old. ESC was reducing
its workforce, and the manager of the departnent, Cathy Crosby, was asked
by the head of the departnent, David Taylor, to recommend enpl oyees for
term nation. CGrosby recomrended Curtis who was was then laid off. Curtis
testified at trial that at the neeting in which she was told she was | osi ng
her job, "Ms. Crosby told ne that there was a decline in the work in ny
area and | was going to be 64, [on] ny birthday July the 5th, and it was
decided that | was going to be laid off because of ny age."

The jury found that ESC had willfully violated the ADEA and awar ded
Curtis $33,380 for back pay, to which the district court added $33,380 in
i qui dated dammges. An evidentiary hearing on Curtis' request for
equitable relief was held after the jury trial and resulted in her
receiving $40,303 in front pay. She also was awarded attorney fees in an
anount | ower than she sought.

ESC appeals from the judgnments and the denial of its notion for
judgnent as a matter of law or, in the alternative, a new trial. ESC
presents three major argunents: there was insufficient evidence to support
the jury finding that it violated the ADEA, its conduct was not willful,
and the district court erred by awarding Curtis front pay.

ESC contends that there was insufficient evidence to support a jury
verdict in Curtis' favor and that the court erred by not granting its

notion for judgnent as a matter of law or a newtrial. Curtis' testinony
that OGrosby told her she was being term nated on account of her age should
not have been credited. ESC presented evidence that Curtis had told

anot her enpl oyee that she did not know why she had been fired and that her
cont enporaneous notes of the neeting with Crosby did not nention age
discrimnation. There was al so testinony from anot her person who attended
the nmeeting at which Qurtis was fired who said that age was not discussed.



The standard of review of a denial of a notion for judgnent as a
matter of lawis de novo. Wehoff v. GIE Directories Corp., 61 F.3d 588,
591 (8th Gr. 1995). The noving party nust show that no reasonable juror
coul d have found for the opposing party. Newhouse v. M Cornick & Co., 110
F.3d 635, 639 (8th CGr. 1997). Al evidence is viewed in the |ight nost
favorable to the verdict, and the wi nning side should receive the benefit
of all reasonabl e inferences. Ryther v. KARE 11, 108 F.3d 832, 844 (8th
Cir. 1997) (en banc), petition for cert. filed, 65 U S L W 3694 (US
April 4, 1997) (No. 96-1571). The court should also assune that all
conflicts in the evidence were resolved in favor of the verdict and that
the prevailing party proved all the facts its evidence tended to prove.
Id. "Only when there is a conpl ete absence of probative facts to support
the conclusion reached does a reversible error appear.” Id. at 845
(quoting Lavender v. Kurn, 327 U. S. 645, 653 (1946)).

The district court did not err in denying the notion for judgnent as
a matter of law. There was sufficient evidence to support a verdict in
favor of Curtis. Al though there was evidence that challenged her
credibility, the court's role is not to reassess the credibility of the
witnesses. E.g., Fox v. T-H Continental Ltd. Partnership, 78 F.3d 409, 413
(8th CGr. 1996). The jury is free to credit or discredit testinony as it
beli eves appropriate, and it was up to it to decide whether Curtis was
telling the truth about Crosby's coments at the termination neeting.
Crosby was involved in the decision-making process that led to the
term nation, and the statenent attributed to her was direct evidence of
discrimnatory aninus in violation of the ADEA. See Stacks v. Southwestern
Bell Yellow Pages, Inc., 27 F.3d 1316, 1323 (8th Cir. 1994). There was
evi dence attacking Crosby's credibility as well, countering the reasons
given by ESC for the termination, and suggesting there was preferenti al
treat nent of younger enpl oyees.

ESC al so contends the district court erred by denying its notion for
a newtrial since Curtis' testinmony was unreliable and shoul d not have been
credited and the verdict was a mscarriage of justice. Lei chi hman v.
Pickwick Int'l, 814 F.2d 1263,




1267 (8th Cir. 1987). The denial of a new trial notion based on the
argunent that the jury verdict was against the weight of evidence "is
virtually unassail able on appeal," however. Gogg v. Mssouri Pac. RR
Co., 841 F.2d 210, 214 (8th Cir. 1988). The role of the trial court in
deciding such a notion does not include making its own assessnment of
witness credibility, see McGee v. South Peniscot Sch. Dist. RV, 712 F.2d
339, 344 (8th Gr. 1983), and ESC has not shown the verdi ct was against the
wei ght of the evidence or that there was a miscarriage of justice. The
district court did not abuse its discretion in denying the notion for a new
trial.

ESC argues there was insufficient evidence to support the jury's
conclusion that it willfully discrimnated against Curtis on the basis of
her age. Liquidated danages shoul d therefore not have been awarded. ESC
clains that Curtis offered no proof of wllfulness and that it had
procedures in place to prevent willful violations of the ADEA

"Aviolation of the ADEA is willful if 'the enployer either knew or
showed reckless disregard for the matter of whether its conduct was
prohibited by the statute.'" Nelson v. Boatnen's Bancshares, Inc., 26 F. 3d
796, 803 (8th Gr. 1994)(quoting Hazen Paper Co. v. Biggins, 507 U S. 604,
617 (1993)). W review the jury's determination that ESC willfully
vi ol ated the ADEA under the sane standard applied to its conclusion that
t he ADEA was violated. Nelson, 26 F.3d at 803.

Exam nation of the evidence in the light nost favorable to the verdict
shows there was evidence to support an inference Crosby knew that her
conduct was unl awful. She acknow edged that she had attended conpany
sem nars at which she was told age discrimnation was against conpany
policy, and there were ADEA posters at ESC that she woul d have seen. Wile
the existence of an ADEA poster in the workplace and evidence that the
deci si on- maker has been briefed on age discrinination



may not individually support a finding of wllful ness, see Trans Wrld
Airlines, Inc. v. Thurston, 469 U S. 111, 128 (1985); d over v. MDonnel

Douglas Corp., 12 F.3d 845, 849 (8th Cr. 1993), such evidence can be
rel evant on the issue. Here there was evidence that ESC intentionally
terminated Curtis on the basis of age, and the jury could find its
violation was willful since there was evidence that Curtis knew age

di scrimnati on was unl awful. See Hazen Paper, 507 U.S. at 617 ("It would
be a wholly circular and self-defeating interpretation of the ADEA to hold
that, in cases where an enployer nore likely knows its conduct to be

illegal, know edge al one does not suffice for |iquidated damages.") ESC
has not argued that it mistakenly believed that it had nade a legitimte
age- based deci sion under the ADEA. See id. at 616 (no |iqui dated danages
if enployer in good faith and "nonreckl essly" believes its action was
permtted under the ADEA).

ESC s reference to its policy designed to prevent age discrinination
does not insulate it fromliability under the ADEA. The policy may have
been designed to ensure that its enployees were not reckless in
disregarding the ADEA, and it may have often served that purpose, but if
Curtis' testinmony is credited, the policy did not prevent Crosby from
discrimnating on the basis of age. A conpany policy cannot shield an
enployer from liability if one of its decision-makers wllfully and
unl awful Iy discrim nates agai nst an enpl oyee on the basis of her age. See
Ryther v. KARE 11,864 F. Supp. 1510, 1520 (D. Mnn. 1994), aff'd, 108 F.3d
832 (8th Cir. 1997) (en banc) (finding willful violation even though
conpany had policy agai nst age discrinination).

ESC chal l enges the district court's award of three years of front pay
to Curtis. ESC disputes Curtis' testinony that she could have worked to
age 70, and front pay should not have been awarded it says because her back
pay award was approxi mately



the val ue of three years pay and fully conpensated her since she woul d have
eventual ly lost her job in 1994 when further cuts were nade.?

Curtis testified at the post trial hearing that she had intended to
work for ESC until she was 70. She introduced expert testinony that
cal cul ated her future danages to be $42,768 (or about $14,000 per year) for
| ost wages and benefits. ESC argued in response that there was
i nsufficient evidence she would have worked until age 70 or renmined so
long at ESC. It also offered evidence that Curtis' position was elim nated
in May 1994 when the work was taken over by a part-tine enployee, that
thereafter there were no enployees at her salary grade in her forner
departnent, and that the departrment |ost another job in February 1995. ESC
al so contended that her skills were too linmted to enable her to transfer
to a new assignnent.

The ADEA provides the district court wth discretion to order
equitable relief to conpensate an injured person for what was | ost because
of age discrimnation. WIlians v. Valentec Kisco. Inc., 964 F.2d 723, 730
(8th Cir. 1991). The plaintiff carries the initial burden to provide proof
of a basis for a front pay award, and the burden then shifts to the
defendant to prove it is inappropriate. Barbour v. Merrill, 48 F.3d 1270,
1280 (D.C. Gr. 1995), cert. granted, 116 S. C. 805, and cert. dism ssed,
116 S. . 1037 (1996); see Neufeld v. Searle Lab., 884 F.2d 335, 341 (8th
Cir. 1989)

Inits brief on appeal, ESC also suggested for the first time that the district court
should not have reached the question of front pay because "[f]ront pay is awarded only

as an dternative to reinstatement,” and reinstatement was available here. It argues that
reinstatement is appropriate unless hogtility between the parties makes it untenable and
that there was no evidence of hogtility by the company towards Curtis. This argument
was not made to the district court and need not be considered for the first time on
appeal, eq., Anderson v. Unisys Corp., 47 F.3d 302, 307 n.14 (8th Cir.), cert. denied,
116 S. Ct. 229 (1995), but in any event there was evidence of hostility between Crosby
and Curtis over the termination. See Williamsv. Valentec Kisco, Inc., 964 F.2d 723,
729-30 (8th Cir. 1992) (request for reinstatement not required to obtain front pay; front
pay may be appropriate where there is hostility between the parties).
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(fornmer enpl oyer must present evidence to rebut presunption that enpl oyee
woul d work to nornmal retirenent age); MacDissi v. Valnont Indus.. Inc., 856
F.2d 1054, 1060 (8th Gr. 1988) (sanme). Determning front pay necessarily
i nvol ves uncertainty, and the district court has discretion in determnining
an appropriate award; we review its decision for abuse of discretion. See
Newhouse v. McCormick & Co., 110 F.3d 635, 642 (8th Cr. 1997). \Wether
an enpl oyee woul d have been fired even wi thout unlawful discrimnation is
a factual finding that is reviewed for clear error. See Nelson v.
Boat nen' s Bancshares, Inc., 26 F.3d 796, 802 (8th Cir. 1994); Neufeld, 884
F.2d at 341.

There may be a presunption that an enployee will retire at a "nornal"
retirement age, MacD ssi, 856 F.2d at 1060, but such a presunption does not
control where there is evidence the enpl oyee woul d have worked beyond t hat
age. See Doyne v. Union Elec. Co., 953 F.2d 447, 451 (8th Cr. 1992)
(uphol ding factual finding that enpl oyee would retire at 70 rather than at
age permtted under the retirement plan). Curtis testified at the post
trial hearing that she was in good health and woul d have conti nued worKki ng
at ESC until she turned 70, and she had testified at trial that she had
been left with few resources when her husband di ed and that she continued
to look for a new job after she was fired by ESC. This evidence is
sufficient to support the finding that Curtis would not have retired before
age 70. See Nelson, 26 F.2d at 802 (evidence of enpl oynment search and no
evi dence of poor health sufficient to support a finding that plaintiff
woul d have worked to the retirenent date clained). ESC did not present any
evidence that Curtis would have voluntarily left her job before age 70 had
she not been term nated. On this record the district court's factua
finding that she woul d have worked until age 70 was not clearly erroneous.

ESC argues that Curtis is not entitled to front pay because it
believes the jury found that she woul d have been terninated in June 1994.
ESC reaches this concl usion because the jury did not award the full anount
Curtis requested. Curtis sought $35,700 in back pay from Septenber 1991
to the tine of trial in August 1994, but the jury only



awar ded her $33, 380. At the rate of pay she clained, this would have
conpensated her for lost wages to June 1994 says ESC It presented
evidence at trial that there were fewer enployees in Curtis' departnent in
June 1994 than in Septenber 1991, and it believes the jury nust have found
that Curtis would have |l ost her job as the departnent was pared back

The jury verdict does not control the district court's decision to
award front pay, and the question of front pay is for the court. See
Newhouse, 110 F. 3d at 643. The ADEA limts "jury trials to factual issues
underlying clainms for legal relief.” 1d. (quoting Donminic v. Consolidated
Edi son Co., 822 F.2d 1249, 1257 (2d GCir. 1987)). The district court nmay
not reject jury findings "on issues properly submitted to the jury," but
it has discretion to consider all the circunstances involved in determning

appropriate equitable relief. [d. at 641. The jury was not instructed to
deci de whether Curtis would have been termnated in June 1994, and it
returned a general verdict. |Its thought process is not known. Wile an

award of back pay through the date of verdict establishes that an enpl oyee
woul d not have been discharged before then if it were not for age
discrimnation, Neufeld, 884 F.2d 335, 341 (8th Cir. 1989), an award of
back pay | ess than requested does not necessarily nean the jury concl uded
the plaintiff would have been term nated for nondi scrimnm natory reasons and
it does not therefore preclude front pay. Downes v. Vol kswagen of Am.,
Inc., 41 F.3d 1132, 1143-44 (7th Cr. 1994).

The elimnation of Curtis' forner position does not necessarily mean
that front pay could not be awarded. The question is whether she would
have remai ned at ESC absent the discrimnation; not whether her position
woul d have stayed the sane. See Nelson, 26 F.3d at 802 (no abuse of
di scretion to award front pay even though plaintiff's fornmer position no
| onger exists); MacDissi, 856 F.2d at 1060. There was evidence that the
tasks CQurtis had done were continued by ESC enpl oyees after she was fired
and that she had perfornmed a nunber of jobs within the conpany and could
have been capabl e of different work when the departnent was reduced. The
bur den



was on ESC to overcone the presunption that she would have remained with
the conpany but for the discrimnation, and the district court's finding
was not clearly erroneous.

In light of the facts found by the district court, including that
Curtis would not have been term nated absent the discrimnation and that
she woul d have continued to work until she turned 70, it did not abuse its
di scretion in awardi ng her front pay.

V.

In sum there was sufficient evidence to support the jury verdict
that ESC willfully ternminated Curtis in violation of the ADEA, and the
district court did not abuse its discretion in denying the notion for
judgnent as a matter of lawor for a newtrial, and in awardi ng front pay.
Al t hough ESC appealed from the award of attorney fees to Curtis as a
prevailing party, it did not challenge the anount or show that the district
court erred in the award. The judgnents are therefore affirned.
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