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BOMWAN, Circuit Judge.

Nearly three years ago, Mchael Cuffley, a representative of the
M ssouri Realm of the Knights of the Ku Klux Klan (the Klan), filed an
application with the Mssouri H ghway and Transportati on Conmi ssion (the
State) for the Klan to participate in Mssouri’s Adopt-A-H ghway program
The State neither approved nor denied the Klan's application; instead, the
State filed this action in federal district court, seeking a declaratory
judgnent that it was not required to approve the Klan's application. The
Kl an countercl ai ned, seeking a declaratory judgnment and a wit of mandanus
ordering the State to allow it to participate in the Adopt-A-H ghway
program Fol | owi ng di scovery, the District Court granted the Klan's notion
for summary judgnent, concluding that “any decision on the part of the
[State] to exclude the Klan's participation in the Mssouri Adopt-A-H ghway
Program will be a violation of the Klan's First Anendnent right to free
speech.” Mssouri ex rel. Mssouri H ghway & Transp. Commin v. Cuffley,
927 F. Supp. 1248, 1265 (E.D. Mb. 1996). The court |ater awarded attorney
fees to the Klan pursuant to 42 U S.C. § 1988(b) (1994).

In this Court, the State challenges the District Court’'s decision on
the nerits and, in a consolidated appeal, the award of attorney fees to the
Klan. The parties and anici have submitted extensive briefs, a vol um nous
record, and | engthy oral argunents.



In their eagerness to resolve this dispute, however, the parties--and,
apparently, the District Court--have overlooked two significant
jurisdictional roadbl ocks. W conclude that this action involves neither
a properly presented federal question nor a controversy that is ripe for
review. Accordingly, we vacate the judgnent of the District Court and
remand the case with instructions to dismiss it.

Only a brief recitation of the factual context of this case is
necessary. The State’'s Adopt-A-H ghway programis designed to reduce the
State’'s litter-control expenses by enlisting volunteers to clean up hi ghway
ri ghts-of-way. A brochure produced by the State represents that “[a]ny
person, organization, club or governnental agency can adopt a section of
state highway.” App. at 213. The State erects a sign acknow edgi ng the
participation of each person or group that adopts a section of highway.

In May 1994, the Klan applied to participate in the Adopt-A-H ghway
pr ogram It is unclear from the record whether the Kl an requested a
speci fic section of highway, but the parties’ attention eventually centered
on a stretch of Interstate 55 in south St. Louis. Wthout approving or
denying the Klan's application, the State authorized its attorneys in June
1994 to begin this litigation.

At the tinme the Klan filed its application, the State had only a
series of qguidelines regarding participation in the Adopt-A-H ghway
pr ogram The only relevant guideline suggested that “individuals or
organi zati ons which historically or presently advocate unlawful violence”
shoul d be excluded fromthe program



App. at 216. The State |later pronul gated official regulations governing
the program These regul ations, which went into effect after the District
Court took the parties’ «cross-notions for summary judgnent under
subm ssion, pernit the State to exclude applicants whose participation
woul d be counterproductive to the program applicants that discrimnate on
the basis of race, religion, color, national origin, or disability; and
applicants with a history of unlawfully violent or crimnal behavior. See
Mb. Code Regs. Ann. tit. 7, § 10-14.030(2) (effective July 30, 1995). For
good neasure, the regulations also state that the program“is not intended
as a neans of providing a public forum for the participants to use in
pronmoting nane recognition or political causes.” 1d. 8§ 10-14.030(1).

The District Court concluded that the Klan's participation in the
Adopt - A- H ghway programinvol ved el enments of protected speech and that the
program probably constituted a designated or limted public forum See 927
F. Supp. at 1254-58. The court held that the State’'s attenpt to excl ude
the Klan fromthe programwas both content- and vi ewpoi nt-based, so that
the State’'s action was unconstitutional, regardless of the type of forum
See id. at 1259-64. Accordingly, the court granted the Klan's notion for
summary judgnent and entered a declaratory judgnent in the Klan's favor.
See id. at 1265.!

!As the District Court recogni zed, other courts have reached
conflicting conclusions in simlar adopt-a-hi ghway cases. See
Texas v. Knights of the Ku Klux Klan, 58 F.3d 1075 (5th Cr.
1995) (affirmng grant of declaratory judgnent authorizing state
to deny Klan's application); Knights of Ku Klux Klan v. Arkansas
State Highway & Transp. Dep’'t, 807 F. Supp. 1427 (WD. Ark. 1992)
(hol ding that state's denial of Klan’s application violated
Klan’s constitutional rights).
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Thus far in this case, the parties have not disputed the subject-
matter jurisdiction of the federal courts.? Neverthel ess, subject-natter
jurisdiction cannot be waived, and it is our duty to raise the issue sua
sponte. See |nsurance Corp. of Ireland v. Conpagnie des Bauxites de
Qui nee, 456 U. S. 694, 702 (1982); Boatnen's First Nat’'l Bank v. Kansas Pub
Enpl oyees Retirenent Sys., 57 F.3d 638, 640 n.4 (8th G r. 1995); Burris v.
Cty of Little Rock, 941 F.2d 717, 721 (8th G r. 1991).

We begin with the question of statutory jurisdiction. It has |ong
been understood that the federal Declaratory Judgnent Act, now codified at
28 U S.C § 2201 (1994), is a procedural statute, not a jurisdictional
statute. See Franchise Tax Bd. v. Construction Laborers Vacation Trust,
463 U.S. 1, 15-16 (1983); Skelly Ol Co. v. Phillips Petroleum Co., 339
U S 667, 671-72 (1950). Accordingly, federal jurisdiction is proper only
if this case cones within an express congressional grant of jurisdiction

Because it is clear fromthe record that the parties are not of diverse
citizenship, we look to federal -question jurisdiction. The federal courts
have jurisdiction “of all civil actions arising under the Constitution,
| aws, or treaties of the United States.” 28 U S.C. 8§ 1331 (1994). This
action quite obviously turns on the First Anendnent, but it is not enough
that such a constitutional issue is present in the case. The “well -pl eaded
conplaint” rule further limts federal-question jurisdiction to those cases
in which the plaintiff’s own conpl aint establishes that the action arises
under

2ln the prelimnary statenent required by Fed. R App. P.
28(a)(2) and 8th GCr. R 28A(i)(3), the State suggests that the
District Court had jurisdiction of this case pursuant to the
Decl aratory Judgnment Act, 28 U S.C. 8§ 2201 (1994). As we explain
bel ow, 8§ 2201 is renedial, not jurisdictional.
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federal law. See Franchi se Tax Board, 463 U S. at 10; @Qlly v. First Nat’
Bank, 299 U. S. 109, 113 (1936); Louisville & Nashville RR v. Mttley, 211
U S. 149, 152 (1908).

Since this is a suit seeking a declaratory judgnent, there is an
additional twist to the jurisdictional inquiry. Because an action for
declaratory relief is nerely a substitute for a nore traditional action for
damages or injunctive relief, we nust consider whether a well-pleaded
conplaint in such a traditional action would present a federal issue. See
Franchi se Tax Board, 463 U S. at 15-16; Public Serv. Commin v. Wocoff Co.,
344 U. S. 237, 248 (1952) (“Where the conplaint in an action for declaratory
judgnent seeks in essence to assert a defense to an inpending or threatened

state court action, it is the character of the threatened action, and not
of the defense, which will deternmine whether there is federal-question
jurisdiction in the District Court.”) (dictum; Skelly Gl, 339 U S at
671-74; 10A Charles Alan Wight et al., Federal Practice and Procedure:
Cvil & 2767, at 744-45 (2d ed. 1983) (“[I]f, but for the availability of
the declaratory judgnent procedure, the federal claimwould arise only as

a defense to a state created action, jurisdiction is lacking. On the other
hand, if the federal issue would inhere in the claimon the face of the
conplaint that would have been presented in a traditional damage or
coercive action, then federal jurisdiction exists over the declaratory
judgnent action.”) (footnote omtted).

W therefore | ook to see what sort of traditional damage or coercive
action could cone out of this standoff between the State and the Klan. In
so doing, we will sidestep, for the tine being, the ripeness problemthat
we consider in the next section of this opinion by assum ng that the State
had denied the Klan's application before conmng to court. In such
circunstances, the Klan could bring an action under 42 U S C. § 1983
al l eging that the



State violated its First Amendnent rights by preventing it from
participating in the Adopt-A-H ghway program?® Such a lawsuit, of course,
woul d arise under federal |aw and would be within the jurisdiction of the
federal courts.

Were our inquiry at an end here, we would conclude that this case is
properly in federal court, but there remains one additional issue. It is
significant that this action was brought by the State; to see why, we nust
exam ne the Suprene Court’s decision in Franchise Tax Board. That case

i nvol ved attenpts by the California Franchise Tax Board “to coll ect unpaid
state incone taxes by levying on funds held in trust for the taxpayers
under an ERI SA-covered vacation benefit plan.” Franchi se Tax Board, 463

Uus at 4. The plan refused to honor the levies, claimng that ERI SA
preenpted state |aw and prohibited the plan fromconplying with the | evies.
The Tax Board went to court, seeking a declaratory judgnent that its
actions were valid and not preenpted by ERI SA.* Wien the case reached the
Suprene Court, the Court undertook the

3Thi s imagi nary exercise requires a further assunption:
that a 8 1983 suit by the Klan against the State woul d be
perm ssible. See WIIl v. Mchigan Dep’'t of State Police, 491
U S 58, 64 (1989) (holding that a state is not a “person” for
purposes of 8§ 1983); Quern v. Jordan, 440 U. S. 332, 338-45
(1979) (holding that 8 1983 does not abrogate a state’s El eventh
Amendnent immunity). To sinplify our inquiry, we shall assune
that a 8 1983 action would be perm ssible despite these potenti al
difficulties. See Franchise Tax Board, 463 U.S. at 20 & n.21
(avoi ding possible difficulties posed by Tax Injunction Act while
undertaking a simlar analysis).

“The Tax Board filed its action in state court, and the plan
renmoved it to federal court. This procedural difference between
Franchi se Tax Board and the instant case, which was filed
originally in federal court, is of no matter. Wth respect to
federal - question cases, the renoval jurisdiction and the original
jurisdiction of the federal district courts are coextensive. See
Franchi se Tax Board, 463 U S. at 7-8; 28 U S.C. § 1441(a)-(b)
(1994).
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sort of analysis we have performed above and determ ned that ER SA provided
a plan such as the Construction Laborers Vacation Trust with a federa
cause of action to enjoin acts or practices contrary to ERISA. See id. at
19-20 & n.20. To this point, then, Franchise Tax Board and our case are

functionally identical: each is a declaratory action brought by a state
agency in a situation in which the declaratory defendant coul d have brought
a coercive action in federal court (bearing in nmind our assunptions). In
an ordinary situation, therefore, these declaratory suits would be properly
within the federal-question jurisdiction of the district courts. The
Suprerme Court, however, concluded unani nously that the Tax Board s suit was
di fferent:

W have always interpreted what Skelly G| called “the current
of jurisdictional legislation since the Act of March 3, 1875,”
339 US, at 673, wth an eye to practicality and
necessity. . . . There are good reasons why the federal courts
should not entertain suits by the States to declare the
validity of their regulations despite possibly conflicting
federal |aw. States are not significantly prejudiced by an
inability to cone to federal court for a declaratory judgnent
i n advance of a possible injunctive suit by a person subject to
federal regulation. They have a variety of neans by which they
can enforce their own laws in their own courts, and they do not
suffer if the pre-enption questions such enforcenent nay raise
are tested there. The express grant of federal jurisdiction in
ERISA is limted to suits brought by certain parties . . . as
t o whom Congress presunably determned that a right to enter
federal court was necessary to further the statute’'s purposes.
It did not go so far as to provide that any suit against such
parties nust also be brought in federal court when they
t hensel ves did not choose to sue. The situation presented by
a State's suit for a declaration of the validity of state | aw
is sufficiently renoved from the spirit of necessity and

careful limtation of district court jurisdiction that inforned
our statutory interpretation in Skelly Gl and Qlly to

convince us that, until Congress inforns us otherw se, such a
suit is not within the original jurisdiction of the United
States courts.



Id. at 20-22 (footnotes onitted).

There is a mnor distinction between Franchise Tax Board and the

i nstant case: that case involved a conflict between a federal statute and
a state statute, while the case at bar presents a conflict between the
federal Constitution and state adm ni strative action. Neverthel ess, we see

no reason why the holding in Franchise Tax Board should not apply to the
case before us. (Franchise Tax Board may be sunmari zed neatly as hol ding

that “there is no federal jurisdiction of a suit by a state for a
declaration of the validity of state | aw even though the party being sued
by the state could have raised the sane issue in federal court in an action

for coercive relief.” 13B Charles Alan Wight et al., Federal Practice and
Pr ocedur e: Jurisdiction 8 3566, at 97 (2d ed. 1984).) The reasoning
adopted by the Court in Franchise Tax Board is equally applicable here

The State is not prejudiced by an inability to sue in federal court before

the Klan decides whether it wll challenge the State's denial of its
application; in fact, should the Klan decide not to sue, the entire
litigation may be avoided. |If the Kl an does sue, we see no reason why the

State’'s exposure would be any greater for having waited until the Kl an cane
to court.

Franchise Tax Board nay be based, as the Court recognized, on

“reasons involving perhaps nore history than logic,” Franchise Tax Board,

463 U S. at 4, but whatever its basis, it is binding upon us.® In the only
case we have located that is even renmotely

Gt hers have criticized the Court nore harshly than it
criticized itself. See 13B Wight et al. 8§ 3566, at 96 n. 40
(quoting Edward H Cooper as saying that Franchi se Tax Board
“neatly and logically carried out a chain of reasoning that is

sinply wong”).
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simlar to the instant case, a federal district court reached the sane
conclusion we do today: a declaratory judgment suit brought by a state to
uphold the constitutionality of its action is not within the federal-
qgquestion jurisdiction of the federal courts. See International Soc'y for
Kri shna Consciousness v. City of lLos Angeles, 611 F. Supp. 315, 318-19
(C.D. Cal. 1984).°

Ri peness al so presents a problemfor the State. As we have stated,
the State never acted on the Klan's application, choosing instead to seek
advance court approval of its plans to deny the application. Because the
critical facts involved in this dispute are hypothetical and specul ative,
we conclude that the dispute is not ripe for review, and so the District
Court was without jurisdiction to decide it.

The case-or-controversy requirenent of Article I[Il applies in
declaratory actions, just as it does in coercive actions. See Wcoff Co.
344 U.S. at 242; Ashwander v. Tennessee Valley Auth., 297 U S. 288, 325
(1936); Marine Equip. Managenent Co. v. United States, 4 F.3d 643, 646 (8th
Cr. 1993).

The basic rationale of the ripeness doctrine “is to prevent the
courts, through avoidance of premature adjudication, from
entangling thensel ves in abstract di sagreenents  over
admnistrative policies, and also to protect the agencies from
judicial interference until an adm nistrative decision has been
formalized and its

®The Fifth Crcuit’s adopt-a-hi ghway case apparently arose
in the sane posture as the case before us. See Texas, 58 F.3d at
1077. Because the opinion in that case contains no nention of
federal -question jurisdiction or ripeness concerns, we do not
consider it to be authoritative on these issues.
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effects felt in a concrete way by the challenging parties.”

Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev.
Commin, 461 U S. 190, 200 (1983) (quoting Abbott Lab. v. Gardner, 387 U.S.
136, 148-49 (1967)). “The basic inquiry is whether the ‘conflicting
contentions of the parties . . . present a real, substantial controversy

between parties having adverse legal interests, a dispute definite and
concrete, not hypothetical or abstract.’'” Babbitt v. United Farm Wbrkers
Nat’' |l Union, 442 U S. 289, 298 (1979) (quoting Railway Mail Ass'n v. Corsi

326 U.S. 88, 93 (1945)); see also Vorbeck v. Schnicker, 660 F.2d 1260, 1266
(8th Cir. 1981) (noting that only “a definite and concrete controversy”

satisfies the requirenents of Article IIl), cert. denied, 455 U S. 921
(1982).

In particular, we nmay not render “an opinion advising what the |aw

woul d be upon a hypothetical state of facts.” Aetna Life Ins. Co. v.
Hawort h, 300 U.S. 227, 241 (1937). \When we are considering “free speech
i ssues [of] fundanental and far-reaching inport,” it is particularly
i nappropriate to attenpt to decide a case on an “anorphous and ill-defi ned

factual record.” Renne v. Geary, 501 U S. 312, 324 (1991).

To denonstrate just how acadenic and abstract the vol uni nous record
before us is, we summarize the legal argunents offered by the State at
various points in this case: (1) there is no speech or expressive activity
i nvolved in the Adopt-A-H ghway program at all; (2) even if speech is
involved in the program it is solely the speech of the State; (3) even if
t he program does invol ve expressive activity by participants, the program
is a nonpublic forum and the State has presented a reasonabl e, viewpoint-
neutral justification for excluding the Klan; or (4) even if the program
is alimted public forumor a traditional public forum the State has
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presented a conpelling state interest for excluding the Klan. W
recogni ze, of course, that alternative |legal argunents such as these are
likely to be present in any First Anendnent dispute, whether ripe or not.

Wiat is crucial in a First Anendnent suit such as this one, however,
are the reasons for the action taken by the state actor, for this type of
Fi rst Arendnent question is extrenely fact-intensive. Consider, then, all
of the possible justifications for denying the Klan's application that have
surfaced in this case: (a) the Klan discrimnates in its nenbership on the
basis of race, and a M ssouri executive order prohibits the use of any
state facility to pronote discrimnatory practices; (b) a federal statute
and a federal highway regulation require the State to prevent
discrimnation in all of its prograns, and the State could |lose its federa
funding if the Klan participated in the program (c) the Klan has a history
of violence, unlawful activity, racial intinmdation, and discrimnatory
practices; (d) the State does not wish to appear to endorse the Kl an's
nessage; (e) pernitting the Klan to participate and posting the Kl an's nane
on a sign would nmake the State a joint participant in the Kl an's
discrimnatory activities, in violation of the Fourteenth Arendnent; (f)
Interstate 55 is a route heavily traveled by black students in the St
Louis area’'s voluntary interdistrict busing program and a sign identifying
the Klan along that route will underm ne the operation of the court-ordered
desegregation program (g) the Klan's application is in reality an attenpt
to legitimze the organization by associating it with the State, or perhaps
an attenpt to increase the Klan's nenbership; (h) the State will not be
able to provide a safe atnosphere for interstate travel if the Klan
participates in the program and use of the highways for interstate
commerce and national defense purposes may be inpeded; and (i) the State
nmay
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excl ude an applicant on the basis of the applicant’s beliefs.” Wen we add
to this nix the Klan's argunents that the State's application process
i nvolves unconstitutional standardl ess discretion and that any
justification proffered by the State is only a pretext for discrimnination
based on the Klan's stated beliefs, we have sonething approximting the
broad scope of the argunments presented to the District Court.

On this w de-open record, the State seeks a declaration that wll
sonehow enable it to deny the Klan's application and to bind the Klan to
that decision. Because we cannot determ ne what reasons the State actually
will choose to support its denial, however, it is apparent that the nobst
the State could possibly be entitled to is a declaration that reads, in
essence: “Provided you select a constitutional justification, you are not
required to approve the Klan's application.” As the Suprene Court stated
in Wicoff Co. (in which Wcoff sought a declaration, in no particular
context, that its business constituted interstate commerce), “One naturally
asks, ‘So what?'” Wocoff Co., 344 U S. at 244.

The precise line between ripe actions and premature actions is not
an easy one to draw, see Babbitt, 442 U S. at 297, but it is clear that

this case is well on the hypothetical, advisory, not-fit-for-decision side
of that line. A federal court is neither required nor enpowered to wade
through a quagnmire of what-ifs |ike the one the State placed before the
District Court in this case. Until the State acts on the Klan's application
and creates a concrete record for judicial consideration, this dispute is

sinmply

This last justification, a rather surprising one, surfaced
in the deposition of a State enpl oyee whom the State designated
to speak for it. See App. at 783-84, 833-34. Not surprisingly,
the Kl an argues that this adm ssion alone is enough to support
the District Court’s decision.
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not ripe for review If the State is unsure how to handle the Klan's
application, it should seek the advice of its legal staff, not the advice
of a federal judge.

V.

Finally, we turn to the question of attorney fees. Because the
District Court was without jurisdiction to decide the nerits of this case,
it was also without jurisdiction to award fees. See Keene Corp. v. Cass,
908 F.2d 293, 298 (8th Cir. 1990). In any event, because we order this
case dismissed on jurisdictional grounds, the Klan is not a prevailing

party on the nerits. See id. Accordingly, the District Court’s award of
fees nmust be vacat ed.

The judgnent of the District Court is vacated, and the case is
remanded with instructions to disniss the action. The order of the
District Court awarding attorney fees to the Klan is al so vacat ed.

A true copy.
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CLERK, U. S. COURT COF APPEALS, EIGHTH CIRCU T
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