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HEANEY, Circuit Judge.

Theresa Hanenburg appeals from the district court's
grant of summary judgnent to her forner enployer,
Principal Mutual Life Insurance Conpany ("Principal"), in
this case brought under Title VII of the Cvil R ghts Act
of 1964, 42 U.S.C. 88 2000e-

The Honorable Ortrie D. Smith, United States District Judge for the Western
District of Missouri, sitting by designation.



2000e-17 (1994), and the Mnnesota Human Rights Act
("MHRA"), Mnn. Stat. 88 363.01-363.15 (1991), alleging
unl awf ul , gender-based enploynent discrimnation, and
under the Fam |y and Medical Leave Act ("FM.A"), 29 U.S. C
88 2601-2654 (1994). W affirm

Viewed in a light nost favorable to Hanenburg, the
record reveals the followng facts. Hanenburg began
wor king for Principal as a salaried, claimdata processor
I n August 1988. She was pronoted to senior conputer data
processor in 1990. Hanenburg ultimately resigned on
January 22, 1995.

Principal's enpl oyee-benefits policy explicitly treats
I 11 nesses during pregnancy or childbirth the sanme as any
other illness. Hanenburg was pregnant three tines during
her enploynent with Principal. Due to conplications,
Hanenburg took an extended | eave with each pregnancy. She
t ook twel ve-week disability |leaves with the births of each
of her first two children in August 1989 and August 1992.
During all but four of those twenty-four weeks, Hanenburg
was paid two-thirds salary. From 1989 wuntil 1993,
Hanenburg received good performance reviews and above-
average rai ses.

Hanenburg's third pregnancy coi ncided wth increased
stress at work. Her supervisor, in an effort to increase
the local office's service and production rankings within
t he conpany, was enforcing an attendance policy that
permtted fewer absences than were allowed under
Principal's conpany-w de policy. Hanenburg s supervisors



went to great lengths to achieve the office’ s attendance
goals. Al though enpl oyees were not directly punished for
taking tinme off that was perm ssible under the conpany-
wi de policy but exceeded the office goals, significant
absences negatively inpacted enployee perfornmance
evaluations which, in turn, inpacted the enployees’
annual raises. Hanenburg's supervisors infornmed her on
nore than one occasion that her continued absences, due
to her maternity | eaves and tine she took off from work
to



attend to her sick children, were a problem In her
annual performance evaluation for 1993, for exanple,
Hanenburg was ranked in the top fifteen percent for her
work quality and productivity, but was ranked in the
bottom ten percent overall due in large part to her
attendance record. As a result of that poor evaluation,
Hanenburg received a bel ow average salary increase in
1994. At a March 1994 neeting in which nmanagenent
I nformed Hanenburg about her raise, she announced to her
supervi sors that she was agai n pregnant. Hanenburg asked
whet her her next year's raise would be affected by her
pregnancy, and her supervisor answered that any extended
disability absences would negatively inpact future
rai ses.

During this sane period, and particularly after
Hanenburg infornmed her supervisors about her third
pregnancy, Hanenburg's workplace behavior was closely

noni t or ed. To a greater extent than other simlar
wor kers, she was scrutinized and reprimnded for
excessive tal king and personal tel ephone use. In Apri

1994, one of Hanenburg's supervisors prepared a witten
warning criticizing her for too much personal use of the
t el ephone, excessive talking in the workplace, and her
general negative attitude. When Hanenburg conpl ai ned
t hat she was being unfairly singled out for criticism
her supervisor retracted the warning until she could
explore the validity of Hanenburg's claim

| medi ately after that neeting in April 1994,
however, Hanenburg began a disability |eave due to
conplications with her pregnancy. Anmong ot her things,
Hanenburg's doctor determ ned that her work environnent
was stressful and that it endangered her pregnancy. The



disability absence continued for nore than ei ght nonths,
during which tinme Hanenburg again received two-thirds
salary. On Decenber 2, 1994, at the expiration of her
disability |eave, Hanenburg switched her |eave status
from paid-disability to an unpaid-parenting |eave and
commenced an action under the MHRA. Hanenburg ultimtely
resi gned on January 22, 1995. Principal held Hanenburg's
position open during each of her maternity | eaves, and it
I s undi sputed that the conpany woul d have reinstated her
had Hanenburg elected to return to work.



Hanenburg brought an action claimng that Principal
unlawful ly discrimnated against her in violation of
state and federal |law and that Principal violated the
FMLA.2 The district court granted summary judgnment to
Principal on each of Hannenburg's clains. Hannenbur g
appeals and we affirm

"W review the district court's grant of summary
judgnent de novo, applying the sane standard as the
district court did and exam ning the record in the |ight
nost favorable to the nonnoving party.” Barge v.
Anheuser - Busch, Inc., 87 F.3d 256, 258 (8th G r. 1996).
Summary judgnent is appropriate when the evidence shows
"that there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a
matter of law." Fed. R Cv. P. 56(c); see also Cel otex
Corp. v. Catrett, 477 U S. 317, 322 (1986).

A. Title VII daim

W turn first to the court's determ nation that
Hannenburg's Title VII claimis barred because she fail ed
to file a charge with the EECC. A plaintiff may not
assert a claim under Title VII unless she has filed a
tinmely charge with the EEOCC and, in nost cases, the EECC
I ssues a notice, comonly called a right-to-sue letter.

?Hanenburg also brought a claim of intentional infliction of emotional distress
against Principal, which the district court dismissed for lack of evidence. Because
Hanenburg does not challenge that aspect of the district court's decision, we need not
addressiit.



See 42 U.S.C. 88 2000e-5(e)(1), 2000e-5(f)(1); Al exander
v. Grdner-Denver Co., 415 U. S. 36, 47 (1974); Chaffin v.
Rheem Mg. Co., 904 F.2d 1269, 1271 (8th Cr. 1990).
Hannenburg acknow edges that she neither filed a
di scrimnation charge wwth the EEOCC nor received a right-
to-sue letter. She clains, however, that she satisfied
the requi renents




by contacting the M nnesota Departnent of Human Rights
("MDHR').® Because M nnesota |law prohibits the unlawf ul
enpl oynent practices alleged by Hannenburg, she was
obliged to first pursue relief wwth the MDHR before filing
a charge wth the EECC. See 42 U.S.C. § 2000e-5(c).
This notification, however, did not waive the EECC filing
requi renment or preserve her right to assert a Title VII
cl ai m absent the requisite EEOC notification. 42 U S C
8 2000e-5(e) (nerely extending tinme in which to file a
charge with the EECC when conplainant initially pursues
relief from alleged unlawful enploynent practice wth
state agency). Thus, we agree with the district court
t hat Hannenburg's Title VII claimis barred.

B. MHRA C ai m

Under the MHRA, Hannenburg is entitled to relief if
she denonstrates that her enployer discrimnated agai nst
her because of pregnancy or disabilities related to

¥The record indicates that Hannenberg contacted the MDHR by telephone
sometime in the Fall of 1994. The agency sent her a letter dated October 17, 1994
confirming the substance of the conversation in which Hannenberg was advised that she
had not provided the agency with information that would support the filing of aclaim
at that time and suggested that Hannenberg contact the agency again if she experienced
problems in the future. (Appellant's App. at 107.) The state agency took no further
action and the record does not indicate that Hannenberg ever filed aformal claim.

Hannenberg's failure to file a claim with the MDHR did not cause her to forfeit
her discrimination claim under the MHRA, however. The state statute permits her to
assert her clam by filing either aforma charge with the MDHR or in acivil suit within
one year of the alleged discriminaotry incidents. Minn. Stat. 8 363.06, subd. 3 (1991).
Hannenberg commenced this action on December 2, 1994.
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pregnancy.* The Act specifically deens it an unfair | abor
practice,

*Although the time bar against Hannenberg's Title VII claim might caution us
against the exercise of pendant jurisdiction over her state law claim, the parties have
complete diverdity of citizenship and thus we have jurisdiciton under 28 U.S.C. § 1332.
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[f]or an enployer, . . . wth respect to all
enpl oynent rel ated purposes, including receipt of
benefits under fringe benefit progranms, not to
treat wonen affected by pregnancy, childbirth, or
disabilities related to pregnancy or childbirth,
the sane as other persons not so affected but who
are simlar in their ability to work .

Mnn. Stat. § 363.03, subd. 1(5) (1991). In anal yzi ng
cases under the WMHRA, the state courts apply the
principles developed in the adjudication of clains under
Title VI1 because of the substantial simlarities between
the two statutes. Sigurdson v. Isanti County, 386 N W2d
715, 719 (M nn. 1986); see 42 U.S.C. § 2000e- (k). In
short, Title VII| requires enployers to treat enpl oyees who
are nenbers of protected classes the sanme as other
simlarly-situated enployees. Lang v. Star Herald, 107
F.3d 1308, 1312 (8th Cir. 1997).

Hannenburg has not clearly set out the particular
discrimnation theory under which she is proceeding. The
facts seem best suited to analysis under a disparate-
treatnment theory of constructive discharge, insofar as
Hannenburg clains that, as a result of her pregnancies,
Principal subjected her to criticism discipline, and
general harassnent in the workplace to the extent that the
j ob-i nduced stress becane too nuch for her to endure. W
agree with the district court that Hannenburg cannot
establish Principal's discrimnatory intent by direct
evi dence. Thus, we analyze her claimunder the famli ar,
burden-shifting test set out in the McDonnell Douglas |ine
of cases. See St. Mary's Honor Cir. v. Hicks, 509 U S
502, 506-08 (1993); United States Postal Serv. Bd. of
Governors v. Aikens, 460 U S 711, 713-15 (1983); Texas
Dep't of Community Affairs v. Burdine, 450 U S. 248, 252-
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56 (1981); MDonnell Douglas Corp. v. Green, 411 U S. 792,
802 (1973). To establish a prima facie case, Hannenburg
must present evidence denonstrating the follow ng: (1)
she was a nenber of a protected group; (2) she was
qualified for her position; and (3) she was discharged
under circunstances giving rise to an inference of
discrimnation. See Tidwell v. Myer's Bakeries, Inc., 93
F.3d 490, 494 (8th Cr. 1996) (citing Johnson v. Bunny
Bread Co., 646 F.2d 1250, 1253 (8th Cir. 1981)). | f
Hannenburg successfully creates

11



a prima facie case, the burden of production shifts to
Principal to offer a nondiscrimnatory reason for its
action. Lang, 107 F.3d at 1311 (citing Stevens v. St.
Louis Univ. Medical Cr., 97 F.3d 268, 270-71 (8th Cr.
1996)). Once Principal advances a nondiscrimnatory
reason, Hannenburg can survive summary judgnent if she
produces sufficient adm ssible evidence from which a
rational factfinder could disbelieve Principal's proffered
reason and find that the conpany's true notivation for its
conduct was intentional discrimnation. Lang, 107 F. 3d at
1311, citing, H cks, 509 U S at 515 and Ryther v. KARE
11, 1997 W. 94025 at *4 (8th Gr. Mar. 6, 1997) (en banc),
petition for cert. filed, 65 U S.L.W 3694 (U S. April 4,
1997) (No. 96-1571).

Hannenburg has clearly established the first two
el enents of her prima facie case: She was a nenber of the
protected class as a pregnant wonan and she was qualified
for her position. For the third elenent, Dbecause
Princi pal never actually term nated her, Hannenberg nust
offer evidence sufficient to establish that she was
constructively discharged--that I S, t hat Pri nci pal
deli berately created intolerable working conditions with
the intention of forcing her to quit. See Bunny Bread
Co., 646 F.2d at 1256 (standard for constructive
di scharge). Hannenburg need not prove that Principal
consciously sought her resignation; rather, she can
satisfy the intent requirement wth proof that her
resignation was a reasonably foreseeable consequence of
her enployer's discrimnatory actions. See Hukkanen v.
I nternational Union of Operating Eng'rs & Portable Local
No. 101, 3 F.3d 281, 285 (8th Cr. 1993). Nonetheless, a
constructive discharge arises only when a reasonable
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person wuld find the conditions of enpl oynent
intolerable, id., and the enployee nust give her enpl oyer
a reasonabl e opportunity to work out the problens prior to
resigning. West v. Marion Merrell Dow, Inc., 54 F.3d 493,
498 (8th Cir. 1995).

Hannenburg sinply has not produced evi dence from which
a reasonable factfinder could find that she was
constructively discharged. The evidence neither
establishes that a reasonable person would find
Hannenburg's working conditions intolerable nor that
Principal acted with the intention of forcing Hannenburg
to quit or

13



t hat Hannenburg's resignation was a reasonably foreseeabl e
consequence of Principal's actions. Her supervi sors no
doubt hel d Hannenburg to hi gh attendance standards, which
exceeded those set out in the conpany's enpl oyee manual .

These st andar ds, however, wer e not obj ectively
unr easonabl e and were applied evenly to all enployees in
the office. |If believed, Hannenburg's evi dence al so shows

that her supervisors scrutinized her behavior in the
wor kpl ace nore closely than it did other enployees. For
a tine, her supervisors also specially nonitored
Hannenbur g' s personal phone use. VWhile all this no doubt
made work |ess enjoyable for Hannenburg and m ght have
I nduced stress for her, there is sinply not enough
evidence to support a finding that her supervisors'
conduct created the conpulsion to quit that is necessary
for a constructive di scharge.

Mor eover, Hannenburg never gave Principal a reasonable
opportunity to inprove her working conditions. The one
time she formally conpl ai ned about her treatnent, at the
April 1994 neeting in which she was to be issued a witten
war ni ng, Principal responded by w thdraw ng the reprinmand
until it could ensure that Hannenburg was not being
unfairly singled out for harsher treatnent. Al nost
| medi ately after that incident, Hannenburg began a paid,
pregnancy-related disability | eave that |asted nore than
ei ght nonths and she never returned to regular work again.
Thus, Principal never had a neaningful opportunity to
consi der and address Hannenburg's claim that she was
treated unfairly by the conpany. Because she cannot
denonstrate that she was constructively discharged,
Hannenburg has failed to establish a prima facie case of
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di scrimnation based on pregnancy. Thus, summary judgnent
was appropri ate.

C. FMLA d aim

The district court granted summary judgnent to
Princi pal on Hannenburg's clai munder the FMLA, 29 U.S. C
88 2601-2654. Briefly, the FMA requires |arger
enpl oyers to give qualified enployees at |east twelve
weeks of wunpaid |eave per twelve-nonth period for the
birth of a child or if an enployee's imediate famly
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menber has a serious nedical condition. 29 U.S.C 8§

2612(a)(1). W agree wth the district court's

conclusion that nothing in the record suggests Princi pal

deni ed Hannenburg leave in violation of the FMLA or in

any way interfered with her rights under the statute.
[11.

For the reasons stated, we affirm the district
court's grant of sunmmary judgnent.

A true copy.
Attest.

CLERK, U. S. COURT OF APPEALS, ElIGHTH C RCUIT.
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