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McM LLI AN, Circuit Judge.

The State of Nebraska (state) appeals froma final order and judgnent
entered in the United States District Court! for the District of Nebraska
granting partial relief on a petition for a wit of habeas corpus filed
pursuant to 28 U . S.C. § 2254 by Peter L. Hochstein (petitioner). Hochstein
V. Hopkins, No. CV 84-L-755 (D. Neb. Jan. 16, 1996) (Menorandum Qpi ni on)
(hereinafter "slip op."); id. (Order and Judgnent). For reversal, the
state argues that the district court erred in holding that it was not
harm ess beyond a reasonabl e doubt for the Nebraska state
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courts to consider an unconstitutionally vague statutory aggravating factor
in sentencing petitioner to the death penalty. Slip op. at 52 (reducing
petitioner's sentence from death to life inprisonnent, subject to an
opportunity for the Nebraska Supreme Court, within ninety days, to reweigh
the aggravating and mitigating circunstances, conduct a harm ess error
review, or renand the case to the state trial court for resentencing).
Petitioner cross-appeals. He argues that the district court erred in: (1)
permtting the Nebraska Suprene Court an opportunity to conduct a harnl ess
error review, (2) denying on the nerits his clains of federal
constitutional and statutory violations resulting from the state tria
court's admi ssion of Lon Reans's testinobny at trial; (3) denying on the
nerits his clainms of ineffective assistance of counsel at trial and
sentencing; and (4) denying his remaining clains for habeas relief because
t hey have been procedurally defaulted and the default is not excused by
cause and prejudice nor would its enforcenent result in a fundanental
m scarriage of justice, or because they otherw se may not be raised in this
8 2254 action. W nodify the order and, for the reasons stated bel ow,
affirm On this day, we have simultaneously filed an opinion in the habeas
action brought by C. Mchael Anderson, who was petitioner's co-defendant
in the underlying state crininal proceedings. Anderson v. Hopkins, Nos.
96- 1305/ 1306 (8th Cir. May 12, 1997). Because many of the issues raised
on appeal and cross-appeal in the present case are simlar or identical to

the issues addressed in our opinion in Anderson's case, we incorporate by
reference herein portions of that opinion

Backgr ound

The following facts are largely taken from the Nebraska Suprene
Court's decision affirmng petitioner's conviction and



sentence. State v. Anderson, 296 N W2d 440 (Neb. 1980), cert. denied, 450
U S 1025 (1981). On Novenber 2, 1975, the body of Ronald J. Abboud, was
di scovered in a rural area near Omaha, Nebraska. He had been shot in the

head, back, and neck with a .22 caliber pistol. By June 1976, petitioner
and Anderson were suspects in the police investigation of Abboud's nurder.
Abboud was Anderson's enpl oyer, and Anderson and petitioner were friends.
Abboud's famly hired a private investigator, Dennis Welan, and instructed
himto investigate Anderson's and petitioner's involvenent in the crine.
Whel an was informed that Lon Reans was associated with Anderson and
possibly also involved. At that tine, the police al ready knew about Reans
and had interviewed himas part of their investigation

Whel an's investigation of Anderson and petitioner included, anpbng
ot her things, wretapping their apartnents. Whel an also interviewed a
woman nanmed Ml a Dickman who was enployed by Anderson and was closely
associated with Reans. In the spring of 1977, Welan inforned the county
prosecutor, Sanuel Cooper, about his suspicions of Anderson, petitioner
and Reans; according to Cooper's testinmony at a | ater suppression hearing,
however, Whel an did not provide Cooper with any new infornmation. Later
Cooper instructed Wiel an to cease his wi retappi ng operation. Welan also
| earned from Cooper that there was a possibility that Reans would be
granted imunity if Reans were to testify against petitioner and Anderson
Whel an relayed this information to Reans and, at the sane tine, falsely
told Reans that he (Welan) had overheard petitioner and Anderson
conspiring agai nst Reans and that he knew the prosecutor had a strong case
agai nst Reans. After consulting with an attorney, Reans net wth Whel an
and admtted his involvenent in the nmurder of Abboud. Later that day,
Reans provi ded Cooper with a statenment regardi ng the nurder of Abboud.



Reans agreed to testify against Anderson and petitioner under a grant
of immnity. The facts, according to his testinony, are sunmarized as
follows. Anderson was extrenely hostile toward Abboud because of Abboud's
unfair business practices, a natter which Anderson, petitioner, and Reans
di scussed. At sonme point, petitioner fixed Reans's .22 caliber Ruger
pistol and offered to nurder Abboud for nobney. Anderson agreed to pay
petitioner $1,500 to kill Abboud. It was agreed that petitioner would pose
as a prospective purchaser of a renote piece of rural |and which Abboud's
real estate conpany was selling, request that Abboud drive himto the site,
kill Abboud once there, and then tel ephone Reans who was to tel ephone
Ander son and pick up petitioner. Their first attenpt failed because Abboud
was not al one when he showed petitioner the property. Petitioner then
schedul ed another visit to the site and, when Abboud al one drove petitioner
there, petitioner nurdered Abboud and dunped Abboud's body in a creek bed.
The body was di scovered three days | ater.

The jury found petitioner and Anderson each guilty of first degree
mur der . Following the trial, a sentencing hearing took place before a
t hr ee-j udge panel, whi ch unani nously sentenced petitioner and Anderson each
to the death penalty. State v. Anderson, Nos. 99-392/99-394 (Neb. Dist.
C. Aug. 24, 1978) (Order of Sentencing). The sentencing court held that
two statutory aggravating factors applied to petitioner's case: (1) the

murder was conmmitted for hire or for pecuniary gain, as contenplated in
Neb. Rev. Stat. 8§ 29-2523(1)(c) (hereinafter referred to as 8 (1)(c)), and
(2) the murder "nanifested exceptional depravity by ordinary standards of
norality and intelligence," within the neaning of the second prong of Neb

Rev. Stat. § 29-2523(1)(d)



(hereinafter referred to as 8 (1)(d)).2 Petitioner and Anderson appeal ed
to the Nebraska Suprene Court, which unaninously affirned their convictions
and sentences. State v. Anderson, 296 N W2d at 454.

Petitioner originally filed the present habeas action in federa
district court in 1984. Petitioner, with |eave of court, anended his
habeas petition in 1985 and 1986. In 1986, the state filed a response
A magistrate judge subsequently stayed the petition pending a final
decision in an unrel ated case which was pendi ng before the Eighth Crcuit
and involved the constitutionality of the second prong of 8§ (1)(d), setting
forth the "exceptional depravity" aggravator. |In 1991, the Eighth Crcuit
di sposed of that case, holding that the "exceptional depravity" |anguage
of 8 (1)(d) was too vague to provide sufficient guidance to the sentencer
and, at the tine the petitioner in that case was sentenced, that |anguage
had not been construed by the Nebraska Suprene Court with sufficient
specificity to neet constitutional standards. Moore v. darke, 951 F.2d
895, 896-97 (8th Cir. 1991) (More) (denying petition for rehearing), cert.
deni ed, 504 U.S. 930 (1992).°3

The aggravating circunstances in Neb. Rev. Stat.
8§ 29-2523(1)(c), (d) are fully set forth as foll ows:

(c) The nurder was committed for hire, or for
pecuniary gain, or the defendant hired another to
commt the nurder for the defendant;

(d) The murder was especially heinous, atrocious,
cruel, or manifested exceptional depravity by
ordi nary standards of norality and intelligence.

'n Moore v. Clarke, 951 F.2d 895, 897 (8th Cr. 1991), cert.
denied, 504 U S. 930 (1992), the Eighth Crcuit noted "[t]he
standard applied to More in 1980 was nodified substantially six
years later by [State v. Palnmer, 399 N W2d 706 (1986), cert.
denied, 484 U S. 872 (1987)], and the changes found desirabl e by
the Nebraska Suprene Court in Palnmer then denonstrate that the
standards applied to Mbore were vague."
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After the Eighth Crcuit decided More, the stay inposed in the
present habeas action was lifted. The state conceded that, in |ight of
Moore, the "exceptional depravity" aggravating factor had been inproperly
consi dered by the sentencing panel, but argued that the error was harnl ess
beyond a reasonabl e doubt, as was the case in Wllians v. Carke, 40 F.3d
1529 (8th Cir. 1994) (Wllians), cert. denied, 115 S. C. 1397 (1995).*
Upon review of both the sentencing court's and the Nebraska Suprene Court's

witten decisions, the district court concluded: "[i]t is clear fromthose
opi nions that both the sentencing court and the Nebraska Suprene Court
pl aced consi derabl e wei ght on the exceptional depravity aggravator." Slip
op. at 52. On that basis, the district court reasoned:

this Court cannot say that there is no reasonable
possibility that the aggravating circunstance 1(d) m ght
have contributed to the decision to inpose the death
penalty, and that is the standard the Court is required
to apply. For these reasons, the Court believes that
the petition for wit of habeas corpus nust be granted
as to this issue. However, this does not require a
retrial or resentencing. It does require that the
petitioner's sentence be

“ln Wlliams v. darke, 40 F.3d 1529, 1540 (8th Cir. 1994)
(WIllians), cert. denied, 115 S. C. 1397 (1995), the district
court had granted the petitioner a wit of habeas corpus because
the death penalty in that case had been based in part upon a
finding of "exceptional depravity" under the second prong of Neb.
Rev. Stat. 8§ 29-2523(1)(d). On appeal, the Eighth Grcuit held
that, absent Suprene Court authority to the contrary, this court is
authorized to use the constitutional harm ess error standard when
a state sentencing court has considered an unconstitutionally vague
portion of an aggravating circunstance. The WIllians court then
went on to conclude, in that case, that the sentencing court's
consi deration of the "exceptional depravity" factor was harnl ess
beyond a reasonable doubt and reversed the district court's
decision to grant habeas relief. |1d. at 1541-42.
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reduced to life inprisonnment unless within ninety (90)
days of the date of this opinion, the Nebraska Suprene
Court either reweigh[s] the aggravating and nitigating
circunstances, conduct[s] a harmess error review, or
remand[ s] the case back to the Douglas County District
Court for resentencing.

Providing detailed reasons, the district court denied all of
petitioner's remaining clains for habeas relief. [|d. at 3-47, 53-55. This
appeal and cross-appeal foll owed.

Di scussi on

State's appeal on harnl ess error issue

The state appeals the district court's holding that it was not
harm ess beyond a reasonabl e doubt for the state sentencing court and the
Nebraska Suprene Court to consider the unconstitutional aggravator in their
respective decisions to inpose and uphold the death penalty. The state
argues that the district court erred in focusing on whether the state
courts placed considerable weight on the invalid factor and whet her that
factor contributed to their decisions. By contrast, the state argues, the
test under Wllianms, 40 F.3d at 1541, |ooks at whether the properly
considered valid factors were so overwhel mng that the decision would have
been the sanme in the absence of the invalid factor. Although the only
properly considered aggravator was the 8§ (1)(c) nurder-for-hire factor, and
the only mtigating factor was that petitioner did not have a prior
crimnal record, the state contends that the "exceptional depravity"
aggravator played a relatively nminor role in both state court deci sions,
that all the circunstances relevant to the "exceptional depravity"”
aggravator were equally relevant to



the murder-for-hire aggravator, and that the district court should have
found harm ess error.

We have already addressed these precise argunents in Anderson v.

Hopkins, slip op. at 6-10. Because the state courts relied upon the sane
facts and reasoning in their decisions to inpose and uphold the death
penalty for each of petitioner and Anderson, State v. Anderson, Nos. 99-
392/99-394, slip op. at 15-17 (Neb. Dist. C. Aug. 24, 1978); id., 296
N.W2d at 454, and the district court provided virtually identical reasons

for granting partial habeas relief to each of petitioner and Anderson, we
i ncorporate by reference herein our reasons stated in Anderson v. Hopkins,

slip op. at 9-10, for affirmng the district court's finding that the error
was not harnl ess. Accordingly, we hold, in the present case, that the
state has not sufficiently proven that petitioner's sentence would have
been the sane under Nebraska state | aw absent consideration of the invalid
factor, and we affirmthe order and judgnent of the district court on this
harm ess error issue.

Petitioner's cross-appeal on independent harm ess error review

As noted above, the district court, upon concluding that
consi deration of the "exceptional depravity" factor was not harniess beyond
a reasonabl e doubt, ordered that petitioner's sentence be reduced to life
i mprisonnent "unless within ninety (90) days of the date of this opinion
t he Nebraska Suprene Court either reweigh[s] the aggravating and mtigating
ci rcunstances, conduct[s] a harmless error review, or remand[s] the case
back to the Douglas County District Court for resentencing." Slip op. at
52. Petitioner, on cross-appeal, challenges only that portion of the
above- quot ed | anguage which pernits the Nebraska Suprene Court to conduct
a harmess error review This issue is identical in all relevant respects
to the corresponding i ssue rai sed by Anderson in



hi s habeas cross-appeal. W therefore incorporate by reference herein our

reasons stated in Anderson v. Hopkins, slip op. at 11-13, for affirming the
district court's disposition, including its holding that the Nebraska
Suprerme Court nmay engage in independent harm ess error review of the state
courts' deci sions.

Renmmi ning clains for relief raised by petitioner on cross-appeal

We further find no nerit to petitioner's remmining argunents on
cross-appeal. He clains his federal constitutional and statutory rights
under the Fourth, Fifth, and Fourteenth Anendnents, and under the federa
Wi retapping statute, 18 U S.C. 8§ 2510 et seq., were viol ated because Reans
was permtted to testify at the crimnal trial in state court even though
Reans's testinony was indirectly derived from unlawful wiretaps. Upon
careful review of the procedural history of the present case and the
argunents presented on appeal, we hold these clains are forecl osed because
petitioner had a full and fair opportunity to litigate themin state court.
Stone v. Powell, 428 U S. 465, 481-82 (1976); see also Zagarino v. West,
422 F. Supp. 812, 814-20 (E.D.N. Y. 1976) (where a habeas claimraises a
violation of a provision of the federal wiretap statute that inplenents a

Fourth Anendnent search and seizure policy and is subject to the wiretap
statute's exclusionary rule, the sane |limted review shall apply as that

whi ch applies under Stone v. Powell to Fourth Anmendnent search and seizure
habeas cl ai ns) .

Petitioner also raises on cross-appeal the district court's denial
of his claim of ineffective assistance of counsel at trial and at
sentencing. In addition to alleging that his attorney was deficient in
failing to interview, prepare, and call potentially favorabl e witnesses,
petitioner alone maintains that his trial attorney suffered from nental
physi cal, and enotional problens



whi ch i ncapacit at ed hi s attor ney and deprived petitioner of
constitutionally adequate representation at trial and sentencing. On the
issues related to the attorney's failure to call certain wtnesses, we have
al ready considered those issues and incorporate by reference herein our
reasons stated in Anderson v. Hopkins, slip op. at 13-14, for agreeing with

the district court that the witnesses' testinobny was unlikely to have
affected the outconme of the trial. We therefore affirm the district
court's conclusion that no Sixth Amendnent violation occurred. As to
petitioner's other ineffective assistance arguments, we note that the
district court carefully and thoroughly considered all aspects of
petitioner's claim slip op. at 21-47, including the specific allegation
that petitioner's attorney was incapacitated, id. at 25-32. Upon review,
we agree with the district court's conclusion that petitioner has failed
to show that his attorney's alleged deficiencies were of constitutiona
nmagni t ude.

Finally, we hold that the remaining clainms raised by petitioner in
his cross-appeal were properly rejected by the district court because they
have been procedurally defaulted and the default is not excused by cause
and prejudice nor woul d enforcenent of the default result in a fundanental
m scarriage of justice, or because they otherwi se may not be raised in this
8 2254 action. Thus, we affirmthe district court's denial of relief on
all of petitioner's renaining clains for habeas relief.

Concl usi on
The order and judgnent of the district court is nodified to provide
that petitioner's sentence will be reduced to life inprisonnent, unless

within ninety (90) days of the date of our nandate in the present case, the
Nebraska Supreme Court reweighs
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the aggravating and mtigating circunstances, conducts an independent
harm ess error review, or remands the case to the sentencing court for

resentencing. The order and judgnent of the district court is affirned as
nodi fi ed.

A true copy.

Attest:
CLERK, U.S. COURT OF APPEALS, EI GHTH Cl RCU T.
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