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Bef ore McM LLI AN and MORRI S SHEPPARD ARNOLD, GCircuit Judges, and BOGUE, !
District Judge.

MORRI S SHEPPARD ARNOLD, Circuit Judge.

Rodri go Rodriguez and Steven d aus were indicted, along with eight
others, for conspiracy to distribute, and to possess with the intent to
distribute, nore than one kil ogrameach of heroin and net hanphetam ne. See
21 U S C §841(a)(1l), &8 846. The conspiracy was al l eged to have existed
bet ween Decenber, 1992, and June, 1995. After a seven-day trial, a jury
convicted both defendants and three co-defendants whose cases we do not
address in this opinion (a fourth co-defendant whose case we do not address
here was convicted after a separate two-day trial). See also United States
v. Bryson, Nos. 96-1265/1359/1362 (8th Cir. Apr. 7, 1997).

The trial court sentenced M. Rodriguez to 292 nonths in prison,
M. daus to 300 nonths in prison and a $2,700 fine. Bot h def endants
appeal their sentences. W renand both cases for resentencing by the trial
court.

l.

At sentencing, the trial court attributed fromthree to ten kil ograns
of heroin and/or nethanphetanine to M. Rodriguez, which nmeant that his
base of fense was set at |evel 34 under the federal sentencing guidelines.
See US. S.G § 2D1.1(a)(3), 8§ 2D1.1(c)(3). The trial court also found that
M. Rodriguez was an organi zer or leader in a crine that involved five or
nore participants or was otherwi se extensive; that finding added four
levels to M. Rodriguez’s offense |evel. See U S S G § 3B1.1(a).
Finally, the trial court refused to allow a two-Ievel decrease for

The Honorabl e Andrew W Bogue, United States District Judge
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acceptance of responsibility, see U S.S.G § 3El.1, and instead inposed a
two-1evel increase for obstruction of justice, see U S. S.G § 3CL. 1.

M. Rodriguez challenges all of those decisions by the trial court
and argues in addition that the trial court should have applied to hima
provision in the drug laws that requires a trial court to inpose a sentence
below a statutory minimnumif the defendant neets certain criteria. See 18
US C 8§ 3553(f). W consider M. Rodriguez’'s argurments in turn and | ook
first to the anmount of drugs appropriately attributed to him
(M. Rodriguez's given nane is actually Jose Luis Canmacho Di az, but since
he was indicted, tried, convicted, and sentenced under the nane "Rodrigo

Rodriguez," we use it in this opinion for the sake of sinplicity.)

Robert Avila (a co-defendant who pleaded guilty and testified for the
governnent) testified that M. Rodriguez was his sole source for heroin and
his primary source for nethanphetamne. M. Avila also testified that when
he personally did not send to others the heroin and net hanphet anmi ne t hat
he got from M. Rodriguez, he gave M. Rodriguez the addresses where the
drugs should go and that M. Rodriguez then packed the drugs and sent them
to those addresses through a private shipping service. The owner of the
private shipping service testified that in the relevant 22-nonth peri od,
M. Avila or soneone who was sent by M. Avila (whom for the purposes of
this opinion we will presune to be M. Rodriguez or one of his workers)
used the service approximtely six tines per nonth (which would total 132
packages) .

Even assum ng, however, that nost of those packages contai ned heroin
or net hanphetanine from M. Rodriguez, we have no evidence of how nuch of
either drug was in any individual package, despite M. Avila's testinony
that he bought fromfifteen to eighteen grans



of heroin fromM. Rodriguez in the last six nonths of 1993, that he sent
from four to six ounces of heroin and approximtely four ounces of
net hanphetanmine to St. Louis in the first six nonths of 1994, that he sent
fromeight to twelve ounces of heroin and from four to eight ounces of
net hanphetanmine to St. Louis in the last six nonths of 1994, and that he
sent fromfour to five ounces of heroin and fromei ghteen to twenty ounces
of net hanphetanine to St. Louis in the first three nonths of 1995 (for a
maxi num total of alnbst twenty-four ounces of heroin and approximately
thirty-two ounces of nethanphetamine -- or 1,588 grans, for sentencing
purposes). That total is far less than the three kil ograns necessary to
sustain the base offense level given to M. Rodriguez.

At sentencing, the governnent suggested that it woul d be reasonabl e
to attribute one ounce of drugs to each package. The difficulty with that
approach, as we see it, however, is that it anounts to little nore than
specul ation, especially since the owner of the private shipping service
testified that sonetines M. Avila brought in unseal ed packages that
contained only "clothes, personal itens, that sort of thing." There is
nothing in the record fromwhich we can di scern how nany packages had drugs
and how many did not.

In addition, the governnment relied exclusively on its suggested
nmet hod of calculating the drug anounts and disclained reliance on drug
amounts attributable to Ronnie and Henrietta Furni sh (co-defendants whose
cases we do not address here). W are therefore unclear about whether
anounts attributable to the Furnishes could be used with respect to
M. Rodriguez. Finally, because the trial court nade no specific findings
with respect to whether drugs attributable to Linda Bryson and Paul Logan
(co-def endant s whose cases we do not address here) could al so be attributed
to M. Rodriguez, we are uncertain on that question as



well. W therefore remand M. Rodriguez's case for resentencing in |light
of all of these uncertainties. See, e.qg., United States v. Randol ph, 101
F.3d 607, 609 (8th Gr. 1996), and United States v. Caldwell, 88 F.3d 522,
527 (8th Cir. 1996), cert. denied, 117 S. . 625 (1996).

.

The trial court found that M. Rodriguez was an organi zer or | eader
in a crime that involved five or nore participants or was otherw se
extensive. See U S. S.G § 3Bl.1(a). M. Rodriguez contends that the trial
court's determination in that respect was clearly erroneous. See, e.d.,
United States v. Maxwell, 25 F.3d 1389, 1399 (8th Gr. 1994), cert. denied,
115 S. . 610 (1994). W disagree.

The adjustnent for being an organizer or l|eader is intended to
reflect relative responsibility conpared to other participants in the
crine. See US. S. G § 3Bl.1, background. |In deciding whether to apply the
adjustnment, a court should consider the defendant's decision-making
authority, the nature of the defendant's participation in the crine,
whet her the defendant recruited acconplices, whether the defendant cl ai ned
a right to nore profits fromthe crine, the degree of the defendant's
participation in planning or organizing the offense, the nature and scope
of the crine, and the degree of the defendant's control and authority over
others. See U S S.G § 3Bl1.1, application note 4. W also note that the
five-participant requirenent does not necessarily nean five participants
under M. Rodriguez's direction (as he seens to contend in his brief) but,
i nstead, five persons (including M. Rodriguez) involved in the overall
crime, only one of whom need have been under M. Rodriguez's direction.
See U S.S.G 8§ 3Bl1.1, application note 1, application note 2; and United
States v.



Boutte, 13 F.3d 855, 860 (5th GCr. 1994), cert. denied, 513 U S. 815
(1994).

Evi dence was presented at trial (no additional evidence was presented
at sentencing) fromwhich the trial court could infer that, at one tine or
anot her during the period of the conspiracy, M. Rodriguez was in charge
of at |east four houses where people could order heroin by tel ephone. At
M. Rodriguez's direction, runners would then deliver the drugs to the
custoner at some other place. There were at |least two runners at two of
the houses and possibly three runners at one house. M. Avila and
M. Rodriguez acted together to arrange shipnents of drugs to various
people in St. Louis, including Steven d aus (a co-defendant), who received
sone packages of two to three ounces of heroin, an anount from which the
trial court could easily infer an intent for or know edge of, on the part
of M. Rodriguez, further distribution by the recipient of the drugs. W
believe that all of that evidence is sufficient to sustain the trial
court's finding that M. Rodriguez was an organi zer or leader in a crine
that involved five or nore participants or was otherw se extensive. See,
e.g., United States v. Flores, 959 F.2d 83, 86-87 (8th Cr. 1992), cert.
deni ed, 506 U. S. 976 (1992).

M.

In deciding whether to grant a two-level decrease in offense |evel
for acceptance of responsibility, a court should consider whether the
defendant truthfully adnmitted the acts involved in the crinme and in any
addi tional relevant conduct and whether the defendant did so in a tinely
nmanner . See U S . S.G 8§ 3El.1, application note 1(a), application note
1(h). We review for clear error a trial court's refusal to grant a

decrease for acceptance of responsibility. See, e.qg., United States v.
Johni gan, 90 F.3d 1332, 1338 (8th Cir. 1996).



M. Rodriguez testified at trial. He stated that beginning in nid-
1993, even though he "didn't want to," he worked for M. Avila in various
houses where people could order drugs by tel ephone, specifically heroin
(and cocaine). M. Rodriguez contended that the houses were rented and
furni shed by M. Avila, who also supplied the drugs. M. Rodriguez stated
that he worked al one but knew of one house where two people worked. Later,
he testified, he worked at a few different houses with his cousin as a co-
wor ker . M. Rodriguez specifically denied packing and sending drugs
t hrough the private shipping service; he contended, noreover, that he never
provi ded or sold any nethanphetamine to M. Avila. |In contrast, M. Avila
testified at trial that his sole source for heroin and his primary source
for nethanphetanmi ne was M. Rodriguez and that M. Rodriguez packed and
sent both types of drugs through the private shipping service at his
direction.

Coviously, the testinony of M. Avila and that of M. Rodriguez are
in conflict in several nmaterial ways. It was the trial court's
prerogative, however, to credit the testinony of M. Avila and to di scount
the testinmony of M. Rodriguez. See, e.qg., United States v. Canpos, 87
F.3d 261, 264 (8th Cir. 1996), cert. denied, 117 S. C. 536 (1996). In
doing so, the trial court necessarily also determ ned that M. Rodriguez

was not conpletely truthful about his actions in support of the crine and,
accordingly, that M. Rodriguez had not accepted responsibility for those
actions. W see no clear error in that determ nation. See, e.g., United
States v. Thomms, 93 F.3d 479, 489 (8th Cir. 1996); United States v.
Canpos, 87 F.3d at 264-65; and United States v. Contreras, 927 F.2d 1058,
1059 (8th Cir. 1991), cert. denied, 502 U S. 929 (1991).

A court may increase a defendant's offense |level by two |levels for

obstruction of justice if the court decides that the defendant



commtted perjury. See U S S.G § 3ClL.1, application note 3(b). W review
for clear error a trial court's determnation in that regard. See, e.q.,
United States v. Kine, 99 F.3d 870, 886 (8th Gr. 1996), cert. denied, 117
S. ¢. 1015 (1997).

At sentencing, after discussion with the |lawers for the governnent
and for M. Rodriguez in which they argued about both the extent of
"deceit" associated with M. Rodriguez's trial testinmony and the
contradictions between his testinony and M. Avila's testinony, the trial
court sinply "den[ied]" M. Rodriguez's objection to the two-Ievel
increase. Odinarily, we believe that in considering whether a defendant
obstructed justice, it is preferable for a court to nmake specific findings
with respect to instances of perjury by a defendant. The nature and extent
of the discussion in this case, however, are sufficient for us to hold that
the trial court's decision to inpose the two-level increase for obstruction
of justice is not clearly erroneous. See, e.d., United States v. Thomms,
93 F.3d at 489; United States v. Wonderly, 70 F.3d 1020, 1025 (8th GCir.
1995), cert. denied, 116 S. C. 1443 (1996); United States v. Maxwell, 25
F.3d 1389, 1400 (8th Cir. 1994), cert. denied, 115 S. C. 610 (1994); and
United States v. Ryan, 9 F.3d 660, 672-73 (8th Gr. 1993), aff'd in
pertinent part, 41 F.3d 361 (8th Cir. 1994) (en banc), cert. denied, 115
S. C. 1793 (1995).

We note that anong the criteria for the inposition of a sentence

bel ow a statutory minimnumis the requirenent that the defendant was not an
organi zer or leader in the crine. See 18 U.S.C. § 3553(f)(4). As
di scussed above, we see no clear error in the trial court's finding that
M. Rodriguez was an organi zer or leader in this case. He is therefore not
eligible for the inposition of a sentence below the statutory nininum
applicable in this case.



V.

The difficulties with respect to the rel evant anount of drugs, and
hence the appropriate base offense level, that infect M. Rodriguez's
sentence also infect M. daus's sentence. The evidence at trial supports
a finding that M. d aus was specifically associated with two sales to a
governnent informant, totaling roughly fifty-two grans of nethanphet ani ne;
with al nost twenty-four grans of heroin recovered after a burglary of his
house; and with alnost forty-eight grans of heroin recovered froma package
that was intercepted by the police (for a total of approximtely 124
grans). Construed nost harshly, the evidence also ties M. daus to six
or seven shipnments of one ounce of nethanphetanine (approximately 198
grams) and nine additional packages of drugs (docunented by receipts).
Even assumi ng, however, that each of those nine packages contained three
ounces of heroin (the nbst that was ever sent to M. daus at one tine,
according to the testinony of M. Avila), that total of approximtely 765
grans plus the other anounts specified above (322 grans) aggregate to only
1,087 grans, far less than the three kilograns necessary to sustain the
base offense level given to M. d aus.

It is true that the owner of the private shipping service (through
which M. Avila sent the packages of drugs) testified that M. Avila or
soneone who was sent by himused the service approximtely six tines per
nmont h over the relevant 22-nonth period. It is also true that M. Avila
testified that he eventually sent two to three ounces of heroin at a tine
to M. daus. M. Avila did not testify, however, about the frequency wth
whi ch he sent heroin to M. daus after the anounts increased to two to
t hree ounces. VW  know, nor eover, t hat M. Avila was sending
net hanphetanmine to Linda Bryson (a co-defendant whose case we do not
address here) during the sane peri od.



Finally, at sentencing, although the probation officer testified that
she relied on "information provided by the governnent" to arrive at the
figure of three to ten kilograns of drugs attributable to M. d aus, she
also testified that she did not read a trial transcript, that she did not
use records of the private shipping service, that she did not use
M. Avila's testinobny to find specific anmounts, and that she did not
personally add up the total given to her by the governnment. The trial
court, noreover, nmade no specific findings with respect to drugs
attributable to other defendants that could also be attributed to
M. d aus. Under all of these circunstances, we are concerned that the
gquantity of drugs that could or should be attributed to M. daus is just
too uncertain at this point to sustain a base offense level that requires
at least three kilograns. W therefore renmand his case for resentencing
in light of the uncertainties described. See, e.g., United States v.
Caldwel |, 88 F.3d 522, 527 (8th G r. 1996), cert. denied, 117 S. .. 625
(1996), and United States v. Al exander, 982 F.2d 262, 267-68 (8th Cr.
1992).

V.

M. daus challenges the trial court's inposition of a three-|evel
i ncrease in offense | evel for being a nmanager or supervisor in a crimnal
activity that involved five or nore participants or was otherw se
extensive. See U S S G § 3Bl.1(b). M. daus contends that there was no
evi dence showi ng his managenent or supervision of any other participant in
the conspiracy (he does not contest the size or scope of the conspiracy).
See U S.S.G § 3Bl.1, application note 2.

That argunent borders on the frivolous, in our view Two police
officers and a governnent informant testified at trial (no additional
evi dence was presented on this point at sentencing) that the government
i nformant set up a net hanphet ami ne purchase by
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paging M. daus, who instructed the governnent informant that the person
delivering the drugs would be wearing a jacket with "Arizona" on it. A
person who was not M. d aus subsequently arrived, wearing the jacket, in
what M. d aus concedes was M. Jaus's car. W see no clear error in the
trial court's determnation that M. d aus nmanaged or supervised at | east
one other participant in the crinmne and was therefore a nmanager or
supervisor in a crinme that involved five or nore participants or was
otherwi se extensive. See, e.qd., United States v. Skorniak, 59 F.3d 750,
757 (8th Cir. 1995), cert. denied, 116 S. C. 487 (1995).

A/

In determining the appropriate drug amounts to be attributed to a
defendant, a court nay "approxinmate the quantity of the controlled
subst ance" by considering such matters as "the price generally obtained for
the controlled substance, financial or other records, [and] sinilar
transactions in controlled substances by the defendant." See U.S. S G
8§ 2D1.1, application note 12. W understand the difficulty that the trial
court faced in attenpting to approxinmate the relevant drug anpunts for
M. Rodriguez and M. daus fromtrial testinony that was often inprecise
and sonetines even contradictory. W believe, however, that the
approxi mati ons reached by the trial court have sinply too tenuous a
connection to the evidence presented at trial to sustain the base offense
| evel s that were assigned. For the reasons stated, therefore, we renmand
for resentencing the cases of M. Rodriguez and M. d aus
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