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Ri chard DeCaro and Daniel Basile appeal from the judgnents of the
District Court? on jury verdicts finding themguilty on charges of nurder-
for-hire, conspiracy to commt nurder-for-hire, and mail fraud. W affirm

This case arises fromthe execution-style murder of Eizabeth DeCaro,
wife of Rchard DeCaro, on March 6, 1992. She was found shot to death that
Friday night in the kitchen of her hone in St. Charles, Mssouri (a suburb
of St. Louis), the gun barrel having been pressed up agai nst the back of
her neck and fired twice. Her husband, who recently had been having an
extramarital affair with his secretary, had taken the couple's four
children (and the famly dog, which was not known to travel with the famly
because it was very excitable around strangers) to the Lake of the Ozarks
in south Mssouri for the weekend. He had told Elizabeth that he wanted
a “daddy’ s weekend” alone with the children. DeCaro and the children |eft
St. Charles shortly after noon on March 6, while Elizabeth was still at
work. Later that afternoon, Elizabeth was nurdered and the famly's Bl azer
was stolen fromthe garage of the honme. These incidents foll owed by about
a month the theft of the famly van from the DeCaro hone in the early
norni ng hours of February 8, 1992; the van was found in southeast M ssouri
and had been burned. DeCaro reported that various itens were mssing from
the van, including the garage door opener for the DeCaro hone.

A few days after the nurder, first Basile and then DeCaro were
arrested on state charges of murder. |In May 1994, Basile was tried as the
hit nman, was convicted, and was sentenced to death. Hi s

2The Honorabl e Stephen N. Linbaugh, United States District
Judge for the Eastern District of M ssouri.
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direct appeal in the state proceedi ng has been subnmitted to the M ssouri
Suprerme Court. In a separate trial in Septenber 1994, DeCaro was acquitted
on state nurder charges.

In May 1995, a federal grand jury indicted Basile and DeCaro on
murder-for-hire and mail fraud charges. Specifically, both nmen were
charged with use of the mail or facilities in interstate conmerce with
intent to conmt murder-for-hire, 18 U. S.C. § 1958 (1988 & Supp. |V 1992);
conspiracy to commt nurder-for-hire, 18 U S.C. 88 1958, 371 (1988 & Supp.
IV 1992)); and mail fraud, 18 U S.C. § 1341 (Supp. |V 1992).® After a
joint jury trial both nmen were found guilty of all charges agai nst them and
each was sentenced to |ife in prison.

DeCaro and Basile both raise the sane three i ssues on appeal. They
claimthis federal prosecution, following as it did the state prosecution,
is a violation of their rights under the Double Jeopardy C ause of the
Constitution. They also argue that the District Court abused its
di scretion in denying their notions for separate trials. Finally, both
chal l enge the court’s denial of their notions for judgnent of acquittal,
and contend that there was insufficient evidence that interstate facilities
were used in furtherance of the nurder-for-hire schene.

*Basil e was charged with and found guilty of two counts of
mai | fraud based on the filing of fraudul ent insurance clains for
the I oss of the two DeCaro vehicles. DeCaro was charged with and
found guilty of those two counts plus three additional counts of
mai | fraud based on other fraudulent insurance clains filed for
the | oss of personal property stolen fromthe DeCaro hone at the
time of Elizabeth’s nurder and on a claimfiled on a policy
insuring Elizabeth’s life.
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1.

DeCaro and Basile argue that they were twice put in jeopardy for the
same crinme in violation of their constitutional rights, see U S. Const.
anend. V, and that the District Court erred in refusing to disnmiss the
i ndi ctmrent on those grounds. W review de novo. See United States v.
McMasters, 90 F.3d 1394, 1401 (8th Gr. 1996), cert. denied, 117 S. C
718, 783 (1997).

A

It has long been the | aw under the doctrine known as dual sovereignty
that federal prosecution followi ng state prosecution “of the sane person
for the sanme acts” does not violate the defendant’'s crimnal rights.
Abbate v. United States, 359 U S. 187, 194 (1959); see also United States
v. Halls, 40 F.3d 275, 277-78 (8th Gr. 1994), cert. denied, 115 S. C
1721 (1995). According to the tenets of dual sovereignty, each sovereign

derives its power from a different constitutional source, so both nay
prosecute and puni sh the sane individual for the same act. See Abbate, 359
U S at 193-94. Basile acknow edges that his federal convictions “do not
appear to offend the double jeopardy clause of the Fifth Anmendnment under
current Suprene Court law.” Brief of Basile at 31. DeCaro, on the other
hand, would have this Court decide that, because federal prosecution for
the murder of Elizabeth DeCaro followed his acquittal on state charges for
the sane act, “the purpose [of the federal prosecution] is inproper and the
prosecution should be quashed.” Brief of DeCaro at 43. W disagree.

The Suprene Court has created an exception to the dual sovereignty
doctri ne, concluding that a state prosecution will be deened
unconstitutional when “the state prosecution was a sham and



a cover for a federal prosecution, and thereby in essential fact another
federal prosecution.” Bartkus v. lllinois, 359 U S 121, 124 (1959). Here
DeCaro argues the converse: that the federal governnment was used as a

“tool” by state prosecutors after the state prosecution of DeCaro failed,
in order to advance a state interest--the conviction of DeCaro for the
nmurder of his wife--where the state could not legally do so itself. See
United States v. Talley, 16 F.3d 972, 974 (8th Cr. 1994). As a lega

proposition, DeCaro’'s claim requests an extension of Bartkus, but he

directs us to no opinion wherein this Court has held that the Bartkus
exception applies when it is the federal prosecution that follows the state
prosecution. W acknow edge, however, that other panels of this Court have
assuned, wi thout squarely deciding, that a Bartkus-type exception applies
to a situation such as we have here. See, e.g., United States v. WIlians,
104 F.3d 213, 216 (8th Cr. 1997); Halls, 40 F.3d at 278.

Because the question was not briefed and argued, and because it is

not necessary to our holding today, we do not decide how far Bartkus may
be extended. For even if DeCaro’s claimproperly is regarded as falling
within the Bartkus exception to the dual sovereignty doctrine, the claim
fails for lack of factual foundation. DeCaro has not directed this Court
to anything in the record that supports his claimof collusion between the
two sovereigns. Indeed, his claimis based on little nore than chronol ogy:
he was acquitted on state charges, and then |later he was tried on federa
charges arising fromthe same events. But it would take far nore than nere
chronol ogy of this sort to render the federal governnent a “tool” of the
state, or the federal prosecution “a shamand a cover” for a de facto state
prosecuti on.

DeCaro further asserts that the federal prosecution nust have been

mani pul ated by the state because the prosecution was for “an



unremar kabl e case of spousal nurder” and “a garden variety contract
killing” with “questionable” federal interest. Brief of DeCaro at 44. W
di sagree. Wiile contract killing, standing alone, nmay not be a federal
crime, it may beconme such when its perpetration involves the use of the
mail or facilities in interstate commerce. The independence and inportance
of the federal interest in protecting the channels of interstate commerce
fromthe taint of crinme is unaffected by DeCaro’s previous acquittal in
state court; it renmains just as inportant and worthy of vindication after
the state trial as it was before. “[T]he federal government had an
i nterest, independent of any state interest, to ensure that an individual
who is believed to have violated a federal statute is prosecuted for that
violation.” Talley, 16 F.3d at 974.

We hold that the dual sovereignty doctrine is fully applicable in
this case and that DeCaro’s double jeopardy claimtherefore lacks nerit.
B

Both DeCaro and Basile argue that the United States Attorney in this
case neverthel ess violated the constitutional prohibition against double
jeopardy by failing to follow an internal United States Departnent of
Justice (DoJ) policy concerning duplicative and successive prosecution by
the federal governnent. Known as the Petite policy for the case wherein
the Suprene Court first described it, see Petite v. United States, 361 U. S.
529, 531 (1960) (per curiam), it “was formulated by the Justice Departnment
in direct response to” the opinions in Bartkus and Abbate, Rinaldi V.
United States, 434 U S. 22, 28 (1977) (per curiam. Under the policy, a
United States attorney nmay not prosecute a person in federal court “if the

alleged crinmnality was an ingredient of a previous state prosecution
agai nst that person” unless the federa



prosecution “is specifically authorized in advance by the [DoJ] itself,
upon a finding that the prosecution will serve ‘conpelling interests of
" Thompson v. United States, 444 U.S. 248, 248
(1980) (per curiam). DeCaro and Basile argue that the federal governnent

f ederal | aw enforcenment.’’

had no “conpelling interests” to be served here.

W are not convinced that the federal prosecution in this case failed
to neet the “conpelling interests” requirenent of the Petite policy. W
need not and do not decide the question, however, because the Petite policy

is “not constitutionally nmandated,” Rinaldi, 434 U S. at 29, and otherw se
“confers no substantive rights on the accused,” United States v. Mbore, 822
F.2d 35, 38 (8th Cir. 1987) (per curiamj. Thus the DoJ's inplenentation
of the policy “cannot formthe basis of a claim|[by a defendant] that the
prosecution was inproper.” United States v. lLester, 992 F.2d 174, 176 (8th
Cir. 1993). Further, if subsuned in the defendants’ argunent is the

contention that the DoJ inproperly waived the policy here, we are w thout
authority to review such a DoJ decision “because the Petite policy is an

internal administrative policy.” United States v. Kunmer, 15 F.3d 1455
1461 (8th Cir. 1994).

Notwi t hstanding this Court’'s continuing affirmation that review of
all eged DoJ Petite policy violations is not available unless sought by the

governnent itself, DeCaro and Basile argue that we should revisit the issue
and adopt the reasoning of a concurrence in an Eighth Circuit opinion that
predates all of the cases cited above. See Delay v. United States, 602
F.2d 173, 179 (8th Cr. 1979) (Heaney, J., concurring) (suggesting that
Petite policy “should be enforceable by a defendant in an appropriate
case”), cert. denied, 444 U S. 1012 (1980). It is clear, however, that
this is not the direction in which the Court is headed. See,




e.qg., Kumer, 15 F.3d at 1461 (opinion of the Court by Heaney, J.). And
in any event, as a panel we are without authority to overrul e precedents

establi shed by other panels of this Court; that can be acconplished only
by the Court sitting en banc. See United States v. Knight, 96 F.3d 307,
310 (8th Cir. 1996).

DeCaro and Basile also argue that the District Court erred in denying
their nmotions for severance of their trials.* W wll not reverse on this
ground unless we find that the denial of severance was an abuse of
di scretion resulting in “severe or conpelling prejudice” to the accused.
United States v. Melina, 101 F.3d 567, 571 (8th Cir. 1996) (quoting United
States v. Koskela, 86 F.3d 122, 126 (8th Cir. 1996)).

“There is a preference in the federal system for joint trials of
defendants who are indicted together.” Zafiro v. United States, 506 U. S.
534, 537 (1993). A joint trial is especially conpelling

“The government argues that this clai mwas not preserved for
review by either DeCaro or Basile because neither renewed his
nmotion for severance at the close of the governnment’s case or at
the end of trial. (DeCaro did renew his notion at sentencing,
but by then it was too late to preserve the issue for review)
Therefore, the governnment contends, we should review the District
Court’s denial of the severance notions only for plain error.

See United States v. Bordeaux, 84 F.3d 1544, 1547 (8th G

1996). In his reply brief, DeCaro suggests that the D strict
Court granted hima “continuing notion.” Reply Brief of DeCaro
at 3. As we read the transcript, however, we think it clear that
the court granted the defendants continuing objections to
evidentiary rulings, not a “continuing notion” for severance.

See Trial Transcript at 1-3 (“The requests will be denied with

t he exception that the objections that are nade can be conti nui ng
and can apply not only to the opening statenent of the governnent
but to the testinony of governnent as well.”) (enphasis added).
In any event, our review, whether for plain error or for an abuse
of discretion, produces the sane result.
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when the defendants are charged as co-conspirators, as is the case here.
See United States v. Warfield, 97 F.3d 1014, 1018 (8th Cr. 1996), cert.
denied, 117 S. C. 1119 (1997); Koskela, 86 F.3d at 126. But whether or
not the codefendants also are charged as co-conspirators, “[t]he

presunption agai nst severing properly joined cases is strong.” United
States v. Delpit, 94 F.3d 1134, 1143 (8th G r. 1996). DeCaro and Basile
claim however, that they presented antagonistic defenses, so that trying

t hem t oget her was an abuse of the trial court’'s discretion and resulted in
the necessary prejudice to each to warrant newtrials. W disagree.

In the first place, we are not persuaded that the two defenses are
properly characterized as antagonistic. DeCaro, who testified at the
trial, claimed he hardly knew Basil e, and denied any participation in the
vehicle thefts or the nurder. H's strategy was to cast blanme on Craig
Wells, who was an enployee at the Anbco station where DeCaro worked as
servi ce manager and who is a relative--of sorts--of Basile.® In support
of his theory that Wlls nmay have been involved, DeCaro adduced testinony
that Wlls had access to the DeCaro vehicle keys and that Wlls was a known
liar. DeCaro claimed Wlls knew of DeCaro’s plans to be out of town on the
day of the nurder, and there was testinmony fromone of DeCaro’s w t nesses
that Wlls was not at work at the station during the tinme when the nurder
may have been committed. The jury could have drawn the inference that
Wells and Basile were the co-conspirators, instead of DeCaro and Basil e,
with DeCaro nmking the case against Wlls and the governnent neking the
case against Basile. But it is clear fromthe transcript that DeCaro's
counsel did not assune a role as prosecutor by attenpting to prove Basile

Wl | s’ s stepnpther was the foster nother of Doug Meyer,
Basile's half brother. WIlls and Basile referred to each other
as “brother,” and some of their acquai ntances knew t hem as
br ot hers.
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guilty of the crinmes charged. W do not suggest that DeCaro presented a
defense to the governnent’'s case against Basile, but he nmade no concerted
effort to depict Basile as the perpetrator of the crinmes with which DeCaro
hi nrsel f was charged, to the exclusion of all other possible suspects.

As for Basile, a defense theory was not apparent fromthe w tnesses
he called. Basile did not testify in his own defense and called only two
wi t nesses, both of whom were energency nedical personnel who attended
El i zabeth DeCaro at the nmurder scene and testified as to her condition.
But Basile and DeCaro claimthat Basile did have a “defense,” and that it
was laid out by Basile's counsel in his opening statenent and cl osing
argunent. In his comments to the jury, counsel conceded that Basile stole
the DeCaro vehicles, but he argued against the prosecution theory that
Basil e nurdered El i zabeth DeCaro, whether with or without the coll usion of
her husband. It is clear, however, that during the evidentiary portion of
the trial, Basile conceded nothing. From the trial transcripts it is
apparent that Basile's counsel closely cross-exanined the wi tnesses called
by DeCaro, including DeCaro hinself, as well as those wi tnesses called by
the governnent, prinarily to underm ne the governnent’s case as to Basile's
i nvolvenent in the nmurder, not to point an accusing finger at DeCaro.

But even if DeCaro’'s and Basile's defenses were nutually
ant agoni stic, we would not send the case back to the District Court for new
trials. “Mutual |y antagonistic defenses are not prejudicial per se,”
Zafiro, 506 U S at 538, and even blane-shifting on the part of the
def endants “is not a sufficient reason for severance,” United States v.
Bor deaux, 84 F.3d 1544, 1547 (8th Cr. 1996). “[C]o-defendants are often
hostile to one another, and one will try frequently to ‘point the finger,’

to shift the blane, or to save hinself at the expense of the other.”
Delpit, 94 F.3d
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at 1143. Such tactics rise to the level of antagonistic defenses requiring
severance “only when 'there is a danger that the jury will unjustifiably
infer that this conflict alone denpbnstrates that both are quilty.’” |d.

(citations to quoted cases omtted) (enphasis in Delpit). Any conflict
in the evidence presented at this trial does nothing of the kind, but
sinply is indicative at nost that each defendant was attenpting to save his
own skin by diverting the jury's attention to the other

To denonstrate the severe or conpelling prejudice necessary to show
that the court abused its discretion in denying severance, “a defendant
nmust show that his defense was irreconcilable with that of the codefendant
or that the jury was unable to conpartnentalize the evidence.” Bordeaux,
84 F.3d at 1547. As denpnstrated by our discussion above, we do not
believe that the defenses of DeCaro and Basile (to whatever extent Basile
actually put on a defense) were so antagonistic as to be irreconcil able.
Because there was no serious finger-pointing by the defendants toward one
another during the evidentiary phase of the trial, notw thstanding sone
desperation bl ane-shifting by counsel in closing argunents, the jury inits
deliberations mght have bought into DeCaro's defense, or Basile's
“defense,” or both--or neither. Further, having reviewed the entire
transcript, we are satisfied that the jury could not have had any
difficulty conpartnentalizing the evidence agai nst each defendant. There
were only two defendants, the charges varied little between DeCaro and
Basile and were not conplicated, and the issues were not conplex. W
conclude that neither DeCaro nor Basile has net his heavy burden of
denonstrating the prejudice required for reversal. See United States v.
MG re,
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45 F. 3d 1177, 1187 (8th Cir.), cert. denied, 115 S. C. 2558 (1995).°

V.

Both DeCaro and Basile argue that the evidence was insufficient to
prove the necessary interstate activity to support federal charges and that
the District Court therefore erred in denying their notions for acquittal.
DeCaro and Basile do not claimthat the evidence was insufficient to prove
that DeCaro hired Basile to nmurder Elizabeth DeCaro, nor do they chall enge
the mail fraud convictions related to the filing of insurance clains.
Instead, their sufficiency argunent is linted to the i ssue of whether the
governnent proved the requisite connection between the use of the nail or
facilities in interstate comerce and the nurder-for-hire plot.

“Qur standard of review on this issue is quite narrow” Uni ted
States v. Smith, 104 F.3d 145, 147 (8th Cr. 1997). W view the evidence
in the light nost favorable to the guilty verdict, giving the governnent

the benefit of all reasonable inferences that nay be drawn from the
evi dence. After reviewing the evidence under these standards, we wll
reverse only if we conclude that no reasonable jury could find guilt beyond
a reasonabl e doubt. W nmay affirm even if the evidence is entirely
circunstantial. See id.

®The governnent al so argues that several of the instructions
given by the court cure any prejudice that may have resulted from
the joint trial, citing Zafiro v. United States, 506 U. S. 534,
539 (1993). The record furnished by the parties is inconplete on
this point, as copies of the relevant instructions were not
i ncluded, so we do not rely on this for our holding.
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The relevant part of the statute under which DeCaro and Basile were
convicted in their nmurder-for-hire schene reads as foll ows:

Whoever . . . uses or causes another (including the intended
victim to use the mamil or any facility in interstate or
foreign comerce, with intent that a nurder be committed in
violation of the laws of any State or the United States as
consideration for the receipt of, or as consideration for a
prom se or agreenent to pay, anything of pecuniary val ue, .
if death results, shall be subject to inprisonnent for any term
of years or for life, or shall be fined not nore than $50, 000,
or bot h.

18 U.S.C. § 1958(a) (1988). The governnent included in its addendum a copy
of jury Instruction 31, which was given wthout objection to the |ega
elenents. Instruction 31 states that the use of the mail or a facility in
interstate comerce wth intent to commit nurder-for-hire can be
establ i shed upon proof that “the mail or a facility in interstate commerce
was used as part of the course of activity charged . . . and that one of
the reasons for this use was to further the activity described.” Neither
def endant having raised a challenge to the legal elenents set forth in the
instruction, we consider whether, in keeping with the instruction, the
evi dence presented at trial is sufficient to prove that the interstate
transactions at issue were a part of and in furtherance of the nurder-for-
hire schene.

The evi dence, viewed under the standards nenti oned above, shows that,
in collaboration with DeCaro, Basile stole the DeCaro van fromthe driveway
of the hone, drove it to southeast M ssouri, and burned it, all |ate one
ni ght about one nonth before the nurder. He also stole the famly Bl azer
fromthe honme the afternoon of the nurder, stashed it in a garage his half
brother Doug Meyer let him use, and cut it up for parts in the days
following the nurder. Additionally, Basile stole itens of val ue
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fromthe van before he burned it,” and fromthe DeCaro hone on the day he
nmurdered Elizabeth. There was uncontroverted evidence that, as a direct
result of the thefts, in February 1992 DeCaro filed insurance clains via
the mail for the stolen van and for the itens purportedly stolen fromthe
van, and that in 1995 (after he was acquitted on state charges of nurder)
he filed insurance clainms for the stolen Blazer and the itens stolen from
the hone. The insurance conpany nailed himchecks, which he cashed, for
sonme of the clains. Interstate telephone calls and faxes also were
exchanged between DeCaro and i nsurance conpany representatives regarding
sone of the clains. |n addition, late in Decenber 1991 an application for
an insurance policy on the life of Elizabeth DeCaro in the anmount of
$100, 000, naming R chard DeCaro as sol e beneficiary, was nailed to the sane
i nsurance conpany that wote the property policies. A confirmation for the
policy showing an effective date of January 9, 1992, just days before
DeCar o began casting about for sormeone to nurder his wife and | ess than two
nmont hs before the nurder occurred, was nmiled back to the DeCaros and was
found in the DeCaros’ bedroom after the nmurder. DeCaro used the nail to
make a claimon that policy early in 1995, after his acquittal on state
nmurder charges and his release fromincarceration. This constituted the
governnent’'s evidence on the use of the mail or facilities in interstate
commerce. W consider the argunents of each of the defendants in turn.
A

Basil e, while acknow edging that “it can be said that [his] adnmitted
theft of the van ‘caused’ DeCaro to use the mails to nake

"There was evidence at trial that sone of the itens Basile
supposedly renoved fromthe van, and for which DeCaro clai med and
recei ved i nsurance rei nbursenent, were found in the DeCaro hone
when authorities were investigating Elizabeth’s nurder.
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i nsurance clains on the van and its contents,” neverthel ess argues that
“these clains . . . were not linked by the evidence to the alleged nurder
contract between the two.” Brief of Basile at 26. W disagree, and now
summari ze additional rel evant evidence.

Craig Wlls testified that, in late January 1992, Basile told him
that DeCaro wanted Basile “to steal one of his vehicles and al so that he
wanted himto do a hit” on DeCaro’'s wife. Trial Transcript at 1-156
According to Wlls, Basile “thought it was a package deal” and that DeCaro
was going to pay Basile “around $15,000.” |d. at 1-156, -157. Susan
Jenkins, who was Basile’'s driver the night he stole the van, testified that
the theft was an “insurance scanf and that, during the course of their tine
together that night, she heard Basile say “that he had been offered $15, 000
to kill soneone’s wife.” 1d. at 2-17, -18. Jeffrey N ehaus, a friend of
Basile, said Basile told himthat the van theft “was set up through the
owner and it was insurance” and that Basile referred to stealing the van
as part of a “double job.” |1d. at 2-189. Basile also told N ehaus that
Basil e woul d be receiving “[o]ver $9,000" for stealing the Blazer, which
Ni ehaus t hought was an “[al]wfully lot” of noney for just stealing a car
Id. at 2-191. Kenneth Robi nson, an acquai ntance of Basile, testified that
Basil e said that “he knew soneone who had a van that he wanted to get rid
of and have his wife disappear at the sane tine.” |1d. at 4-256. Basile's
friend Dennis WIllianms testified that, after the nurder, Basile told
Wllianms “that he had recently done an insurance job on a van for [nurder
victimElizabeth DeCaro’'s] husband.” 1d. at 4-250. |In addition, Basile
told his half brother Doug Meyer that “he was doi ng an insurance job” when
Meyer saw the cut-up Blazer in the garage he had | et Basile borrow and
realized that the vehicle was inplicated in the DeCaro nmurder. |d. at 4-
23. There was no evidence that Basile received from DeCaro anything nore
than several hundred dollars before the nurder. But there was evidence
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that DeCaro was not in good financial shape at the tine of the nurder, and
that he woul d not have been able to pay Basile $15,000 in cash (or $9, 000,
for that matter) without the proceeds from the insurance on Elizabeth
DeCaro’'s life.

Havi ng reviewed the evidence according to the standards discussed
above, we conclude that the insurance transactions involving the DeCaro
vehicles and itens taken fromthe DeCaro van and hone provide the required
nexus between the nmail or facilities in interstate conmerce and the nurder-
for-hire to sustain Basile' s conviction. It does not appear, and the
governnent does not contend, that the insurance proceeds fromthe property
i nsurance policies were to be used to pay Basile for killing Elizabeth,
given that the funds were not sufficient to do so. There was a substanti al
lien on the van, and the value of the stolen property and the Bl azer was
not enough to cover the price of the nurder contract. As expl ai ned bel ow,
t he evidence neverthel ess was sufficient to prove that DeCaro filed the
property insurance clainms, at least in part, in order to cover the co-
conspirators’ involvenent in the thefts, which thenselves occurred as a
part of the plot to nurder Elizabeth DeCaro--in the words of Basile, “the
package deal .”

After Elizabeth was killed, DeCaro told Elizabeth's sister that the
mur derer nmust have been “casing the joint.” Trial Transcript at 3-51. The
jury reasonably could infer fromthat testinony that the theft of the van
was staged to create a scapegoat, that is, an unknown assail ant who j ust
a nmonth before the nurder had “cased” the DeCaro honme when stealing the
van. As for the Blazer, the evidence was substantial that the vehicle was
stolen, at least in part, to be used as Basile's “getaway” vehicle
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after he nurdered Elizabeth DeCaro in her hone.® Thus a reasonable jury
could conclude that the thefts of the vehicles were part of the nurder
plot, and that the insurance clains were filed, not nerely for the sake of
collecting the insurance noney, but to give DeCaro the appearance of
i nnocence.® The evidence of the requisite nexus between the use Basile
caused to be nmade of the nmail or facilities in interstate comerce and the
murder-for-hire plot, while circunstantial, is sufficient for a reasonabl e
jury to find the requisite |linkage between Basile, the interstate activity
of his co-conspirator, and their contract for the nurder of Elizabeth
DeCar o.

W hold that the District Court did not abuse its discretion in
denying Basile's notion for judgnment of acquittal on the nurder-for-hire
char ges.

DeCaro, |ike Basile, acknow edges his use of the mails and facilities
ininterstate conmerce but chall enges the sufficiency of the governnent's
proof that such use was in furtherance of the nurder-for-hire plot. The
anal ysi s above concerning Basile applies with even greater force to DeCaro.
Moreover, DeCaro’'s interstate

8Basi |l e does not “admit” in his brief that he stole the
Bl azer as he did the van, but the evidence presented at trial
provi des overwhel m ng proof that he did. Therefore, the Bl azer’s
role in the murder, and the interstate transactions related to
its theft, are relevant to the anal ysis.

°DeCaro did not file the clains on the Blazer and the
property stolen fromhis hone until after his rel ease by state
authorities following his acquittal on nurder charges, but those
transactions could be seen by a reasonable jury as a part of
DeCaro’s continuing effort to appear innocent of his wife's
nmur der .
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activity concerning the life insurance policy provides an additional
interstate connection to the nurder plot. The government has the benefit
of the logical inference that the purchase of the policy on Elizabeth
DeCaro’'s life was an integral part of DeCaro’'s schene to have her nurdered.
Further, the evidence permts the inference that DeCaro, otherw se |acking
the ability to pay Basile for his services, intended to pay hi mwhen DeCaro
coll ected the $100,000 on the life insurance policy.

W hold that the District Court did not err in denying DeCaro’s
notion for judgnent of acquittal, as a jury could find beyond a reasonabl e
doubt the necessary connection between his use of the mail or facilities
ininterstate comerce and the nurder-for-hire schene.

V.
The judgnent of the District Court is affirned.
A true copy.
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