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Before FAGG and LOKEN, Circuit Judges, and KYLE, " District Judge.
LOKEN, Circuit Judge.
Sharon Ki nkead appeals the district court's?! disnissal of her ERI SA
benefit clains against Southwestern Bell Corporation (Bell) and two of its

enpl oyee benefits plans. Agreeing that Kinkead's suit is barred by her
failure to exhaust the plans' contractual appeal procedures, we affirm

*The HONORABLE RI CHARD H. KYLE, United States District Judge
for the District of Mnnesota, sitting by designation.

The HONORABLE CARCL E. JACKSQN, United States District Judge
for the Eastern District of M ssouri.



Following a traffic accident, Kinkead applied for short-term
disability benefits fromthe Bell plans in Septenber 1989. On COctober 12,
Bell terminated her enploynent. On Decenber 18, the plans' Benefit
Conmittee notified Kinkead of its decision that she was not entitled to
further benefits. Kinkead did not ask the Conmittee for further review of
this denial, as pernitted by the plans and invited by the claim denial
notice. Instead, she sued Bell for retaliatory discharge in violation of
8 510 of ERISA, 29 U S.C. § 1140. After this claimwas dism ssed, see
Ki nkead v. Southwestern Bell Tel. Co., 49 F.3d 454 (8th G r. 1995), she
conmenced this action to recover disability benefits allegedly due her
under the plans. See 29 U S.C. § 1132(a)(1)(B)

The district court granted defendants' notion to disniss on the
ground that Kinkead failed to exhaust her contractual plan renedies.
Ki nkead appeals, arguing that defendants' <claim denial notice was
i nadequate and, in any event, the plans do not require exhaustion of the
pl an revi ew procedures. Exhaustion is a threshold legal issue we review
de novo. See, e.qg., Conley v. Pitney Bowes Corp., 34 F.3d 714 (8th Cr.
1994) .

ERI SA expressly provides that every enployee benefit plan nust
"provide adequate notice in witing" of each claimdenial, and "afford a
reasonabl e opportunity . . . for a full and fair review' of each denial
29 U.S. C. § 1133. The Departnent of Labor's inplenenting regulations
contain simlar requirenents. See 29 CF. R § 2560.503-1(f) and (g). Not
surprisingly, therefore, the Bell plans at issue contain provisions
requiring that participants be notified of claimdenials and establi shing
an internal procedure for further review



Federal courts applying ERI SA have uniformy concluded that benefit
claimants nust exhaust the review procedures nmandated by 29 U S C
8 1133(2) before bringing clains for wongful denial to court. See. e.
Diaz v. United Agric. Enployee Welfare Benefit Plan & Trust, 50 F.3d 1478
(9th Gr. 1995); Comunications Wrkers of Anerica v. Anerican Tel. & Tel
Co., 40 F.3d 426 (D.C. Cir. 1994). Such exhaustion serves nmany i nportant
ERlI SA pur poses. It "mninze[s] the nunber of frivolous ERI SA | awsuits;

pronmote[s] the consistent treatnment of benefit clains; provide[s] a
nonadversarial dispute resolution process; and decrease[s] the cost and
time of clains settlenent." Makar v. Health Care Corp. of the Md-
Atlantic, 872 F.2d 80, 83 (4th Cir. 1989). Mreover, when a benefit plan
gi ves the decision-naker discretionary authority to determine clains, claim

denials are reviewed for abuse of discretion on the record consi dered by
the pl an decision-maker. See Ravenscraft v. Hy-Vee Enployee Benefit Plan
& Trust, 85 F.3d 398, 402 (8th Cir. 1996).2 In these situations,
exhaustion "enhance[s] the ability of trustees to interpret plan provisions

[and] help[s] assenble a factual record which will assist a court in
reviewi ng" claimdenials. Conley, 34 F.3d at 718.

Wth these basic principles established, we turn to Kinkead's
speci fic contentions on appeal

1. The denial notice. Kinkead first argues that the Benefit
Committee's claim denial letter failed to conply with the notice
requirenments set forth in the plans, 29 U S. C. 8§ 1133(1), and 29 CF.R
8 2560.503-1(f). Therefore, defendants nmay not enforce the contractual
exhaustion requirenent. See Conley, 34 F.3d at 718 (exhaustion not
requi red when claimdenial notice did not advise of

2The Bell plans grant such discretionary authority to the
Benefit Comm ttee.
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appeal procedure and cl ai rant had no actual know edge of that procedure).

The Committee's letter notified Kinkead that it had exam ned her
file, "including a nmedical report fromyour doctor and the opinion of our
Medi cal Advisor," and was denyi ng her clai m"because nedi cal evidence does
not substantiate you were disabled." The letter advised that the Conmittee
"relied upon the provisions of Article 4, Paragraph 4.1 of the Plan" and
went on to quote that provision. Regarding review procedures, the letter
st at ed:

You have the right to request that your claim denial be
reviewed and to review pertinent docunents relating to the
denial. If you wi sh your denial of claimfor benefits to be
reviewed, you or your authorized agent may subnit a witten
request for reviewto [the Benefit Comrittee's Secretary]. A
request for review nust be submitted within sixty (60) days of
your receipt of this letter. It is inmportant that any
additional information you would like to be considered at the
time of review acconpany your witten request.

The Conmittee's letter adequately described the clai mreview process.
It advised Kinkead she had a right to further review and to exam ne the
Committee's file. It told her where and when to subnit a request for
revi ew and whet her she could submt additional information. Thus, this
case is distinguishable from Conley, where the claimdenial notice nade no
nmention of an appeal process. Kinkead argues that she was entitled to a
clear statenent that she nust exhaust this review procedure. But neither
the statute, the Departnent's regul ations, nor any prior case inposes such
a notice requirenent. G ven the practical reasons favoring exhaustion,
claimants with notice of an available review procedure should know t hat
they nust take advantage of that procedure if they wish to bring wongful
benefit denial clains to court.



Ki nkead further argues that the Conmittee's denial letter failed to
provide a sufficiently detailed analysis of the reasons for denying her
claim as we required in Brummv. Bert Bell NFL Retirenent Plan, 995 F.2d
1433, 1436-37 (8th Gr. 1993); Cox v. Md-Anerica Dairynen, lnc., 965 F.2d
569, 573-74 (8th Gr. 1992); and R chardson v. Central States, S.E. & S W
Areas Pension Fund, 645 F.2d 660, 665 (8th Gr. 1981). But in these cases
we were reviewing, on the nerits, final claimdenial letters that did not

provi de an adequate expl anation of the plan admnistrator's discretionary
deci si on. See Collins v. Central States, S.E. & SW Areas Health &
Welfare Fund, 18 F.3d 556, 561 (8th Cr. 1994) (final denial notice
adequate if it "pernmit[s claimant] to challenge the denial in federal court

and for us to review it"). Here, on the other hand, we deal with an
initial claimdenial notice. At this early stage of the claim process,
admnistrative efficiency is a virtue, so long as di sappointed clai nants
are advised of their right to pursue the plan's review procedures.
Therefore, the initial claimdenial need not be extensive, provided that
it explains the basis for the adverse initial decision sufficiently to
permit the clainmant to prepare an inforned request for further review

In this case, the Conmttee's letter notified Kinkead that her claim
was denied "because nedical evidence does not substantiate you were
di sabled." The letter told her what nedical reports the Conmittee had
consi dered and advi sed her that she could revi ew these docunents and submit
additional information with her request for further review The letter was
sufficient to trigger an appeal process that Kinkead was required to
exhaust .

2. The Plans' Exhaustion Requirenent. Kinkead next argues that the

Bell plans create an optional review procedure, not a



procedure that claimants nust exhaust. The district court's opinion
expressly states that Kinkead did not raise this issue in opposing
defendants' notion to disnmiss. |In her reply brief to this court, Kinkead
asserts that the district court overlooked her "response to defendants'
reply in support of notion to disniss," a pleading she did not include in
the record on appeal. W conclude that this issue is not properly
preserved

In addition, while we agree that the need to exhaust is a question
of contract interpretation, see Schneider Myving & Storage Co. v. Robbins,
466 U. S. 364 (1984), benefit plans are required by lawto include a claim
review procedure, and the duty to exhaust furthers inportant ERISA

purposes. |In these circunstances, any plan claimreview procedure that
neets the requirenents of 29 U S.C. 8§ 1133 and 29 C F. R § 2560.503-1(f)
and (g) will trigger the judicially inposed duty to exhaust that renedy.?3

The judgment of the district court is affirned. Appellees' notion
for costs and attorney's fees is denied.

KYLE, District Judge, dissenting.
| respectfully dissent fromthe majority’s conclusion that the plans

were not required to advise Kinkead that, after being notified that her
application for benefits had been denied, she

%Ki nkead relies on Conley for the proposition that benefit
pl ans nust explicitly require exhaustion. But the contractual duty
to exhaust was conceded in Conl ey; we considered only whether that
duty shoul d be inposed on a cl ai mant who had no notice or know edge
of the plan's claimreview procedure.
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must exhaust their appeal procedures before filing suit in federal court.*

The Court wites that “neither the statute, the Departnent’s
regul ations, nor any prior case inposes such a notice requirenent.” ERISA
itself, however, does not contain any exhaustion requirement. The statute
is silent on this issue; exhaustion is a judicially created requirenent.
See Conley v. Pitney Bowes, 34 F.3d 714, 716 (8th Gr. 1994).

The opinion states that: “[@Given the practical reasons favoring
exhaustion, claimants with notice of an avail able revi ew procedure should
know t hat they nust take advantage of that procedure if they wish to bring
wongful benefit denial clains to court.” (Enphasis added). While there
are practical reasons favoring exhaustion, it does not, in ny view, follow
that claimants should know that they nust take advantage of those
procedures if they wish to file a lawsuit to enforce their benefits. W
are not necessarily dealing with sophisticated enployees or |awers
specializing in ERI SA cl ai ns. Requiring the plan to clearly advise a
cl ai mant of the consequences of not exhausting the administrative review
process would not place a substantial burden on the plan adninistrators,
but it would explain the adverse consequences to an uni nforned cl ai mant.

In summary, | believe that a plan should be required to clearly
informa claimant that its internal review procedures nust be exhausted
before, and as a condition of, seeking judicial relief. The plans under
review here failed to so inform Ki nkead.

4 concur with the majority’s conclusions that the Commttee’s
claimdenial letter adequately described the claimreview process
and provided a sufficiently detailed analysis of the reasons for
denyi ng Kinkead' s claim
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Accordingly, | would reverse the Order of the District Court and all ow
Ki nkead to proceed with her ERI SA benefit clains against Bell and its two
pl ans.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.



