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Ri chard Newhouse brought this suit against MCornmck & Co., Inc.,
alleging age discrimnation in violation of the Age Discrinination in
Enpl oynent Act (ADEA), 29 U S. C. 88 621-634 (1994), and in violation of the
Nebraska Act Prohibiting Unjust Discrinmnation in Enploynent Because of
Age, Neb. Rev. Stat. 88 48-1001 through 48-1010 (Reissue 1993). A jury
decided the ADEA claimin favor of Newhouse, and the district court decided
the cl ai munder the Nebraska Act, also concluding that MCorm ck

The Honorabl e Paul A. Magnuson, Chief Judge, United States
District Court for the D strict of Mnnesota, sitting by
desi gnat i on.



intentionally discrininated against Newhouse on account of his age.
McCorm ck appeals on several grounds, and Newhouse cross-appeals the
district court's refusal to provide him with an enhanced attorney fee
award. We affirmin part and reverse in part.

|. Background

W recite the facts in the light nost favorable to the jury verdict
and the district court's findings. See Parrish v. |Inmmnuel Medical Cr.
92 F.3d 727, 731 (8th Cir. 1996). On February 1, 1993, Richard Newhouse,
then 61 years old, interviewed with McCormck & Co., Inc., for a position

as a sales representative for MCormck's product line of Schilling spices,
a job he had held in the past. Despite Newhouse's excellent credentials
and spice sal es experience, MCornick gave the job to a | ess-experienced
37-year- old man.

Newhouse had previously worked as a successful sal es representative
for McCormck, selling its line of Schilling spices for approximtely 23
years. In 1987, MCormck ternminated Newhouse's enployment when it
elimnated its direct sales force, electing instead to use a food broker
to sell Schilling spices. Newhouse then obtained a job with the food
br oker, marketing MCornick products for the broker as he had done as a
McCormi ck enpl oyee. The sal es representatives whom McCormi ck ternm nated
understood fromrepresentations of MCornmick's vice president, M. Harris,
that if MCormick decided to use a direct sales force again, they would be
given first priority in the rehiring process.

Newhouse conti nued working for the food broker through 1992. Wile
working in this capacity, Newhouse dealt with several grocery stores that
purchased t hrough a grocery whol esal er naned Affiliated



Foods. In late 1992, Affiliated Foods agreed to carry MCornick spices,
but it required McCornmick to deal with Affiliated through a direct sales
force rather than a food broker. Thus, MCorm ck once again needed a
direct sales force in Nebraska. MCorm ck created four sal es positions.

The food broker for which Newhouse was working elimnated his
position in January 1993. Newhouse had heard about an opening with
McCormick and was very interested in returning to McCormick as a sal es
representative. Newhouse contacted Dale DeWt, the zone nmnhager at
McCormick who was in charge of hiring the new sales force, and expressed
his interest in obtaining one of the sales positions. DeWt initially told
Newhouse to contact himlater because they were not yet ready to begin the
hiring process. Newhouse called DeWt several tines after that, and
finally, DeWt agreed to interview him

On January 15, 1993, DeWt interviewed Mchael Soflin, a 37-year-old
man with grocery and food sal es experience. On February 1, 1993, DeWt
i ntervi ened Newhouse. Newhouse had sold McCormck's Schilling spices very
successfully for approximtely 29 years. He had received the C P
McCormick award, which is the conpany's top sal es award. Newhouse had
routinely ranked anong the top sales representatives for his zone and
possessed a thorough know edge of Schilling spices. DeWt assured Newhouse
that he would not be nmaking a hiring decision for sone tine. He did not
tell Newhouse that he had obtai ned approval on January 29, 1993, to hire
Soflin, two days prior to Newhouse's scheduled interview Furthernore,
DeWt hired Mchael Soflin for the sales position the day after Newhouse's
i ntervi ew

O the four available positions, one was filled by a current
McCor mi ck enpl oyee, and DeWt interviewed applicants for the



remai ni ng openi ngs. The applicants did not apply for positions at certain
| ocations. DeWt decided which location to consider each applicant for
and once conpartnentalized as he saw fit, he did not consider themfor the
other available locations. |In each instance, DeWt passed over the ol dest
applicants for the position, regardless of qualifications. Wen one 59-
year-ol d applicant inquired about the salary, DeWt responded, "nornally,
I hire younger people and start themout at $17,000 a year." (Trial Tr.
at 542.) That applicant was not offered a job. DeWt also rejected
anot her ol der applicant, who had 30 years of experience selling Schilling
spices, as overqualified. Yet, DeWt initially told Newhouse that he was
not qualified for the position (though Newhouse had 29 years of sales
experience with MCorm ck spices).

McCormick offered various and changing reasons for not hiring
Newhouse. DeWt initially told Newhouse that he was not qualified, while
McCorm ck conceded at trial that Newhouse was qualified for the position
and the record anply supports the fact. Later, MCornick sent a letter
expl ai ni ng that Newhouse was not hired because Soflin had direct experience
with its new custoner, Affiliated Foods, yet DeWt rejected a 59-year-old
applicant who was better known to Affiliated Foods than Soflin. In his
affidavit, DeWt said that Soflin was hired not so nmuch for his experience
with Affiliated as for his ideas about expandi ng the business, while Soflin
testified at trial that during his interview he did not present any ideas
for expanding the business. DeWt also said that Soflin perforned better
in the interview than Newhouse, but he used no objective scoring or ranking
devi ces, so no evidence was presented to corroborate this statenent.

After learning that McCormick did not offer hima position, Newhouse
sought other full-tinme enploynment. He applied with various food brokerage
conpani es and sought hel p through the



Nebraska job service, but his search proved unsuccessful in securing full-
time enpl oyment. Newhouse did not want to retire, but because he was only
able to obtain part-tine work, he applied for and began receiving soci al
security retirenent benefits beginning in August 1994. He woul d not have
retired at that tine had he been enployed full-time by MCorm ck

On April 19, 1994, Newhouse filed this suit alleging age
discrimnation in violation of the ADEA, 29 U S.C. 88 621-634, and in
violation of the Nebraska Act Prohibiting Unjust Discrimnation in
Enpl oynent Because of Age, Neb. Rev. Stat. 88 48-1001 through 48-1010. He
requested and received a jury trial on the ADEA claim and the Nebraska
claimwas tried to the court. The jury found in favor of Newhouse and
awar ded hi m $59, 426. 76 in back pay and $206,359 in front pay fromthe date
of the verdict until the date Newhouse nornmally would have retired. The
jury also found that MCormck's conduct was willful, and based on this
finding, the district court awarded an additional $59,426.76 in |iquidated
damages. The district court also awarded Newhouse attorney fees in the
amount of $31, 240.02, plus costs and interest on the judgnent but denied
Newhouse's request for enhanced attorney fees and prejudgnent interest.

On the Nebraska claim the district court issued findings of fact and
concl uded that McCormck had intentionally discrimnated agai nst Newhouse
on the basis of his age. The district court awarded back pay in the anount
of $59,426.76, front pay in the anmount of $84,062, attorney fees in the
anmount of $31,240.02, plus costs and interest on the judgnent. The
j udgnent provided that Newhouse was entitled only to the greater of the
cunul ati ve awards under either the ADEA claimor the state | aw claim but
not to both.



Following the entry of the judgnent, MCormick filed notions for
judgnent as a matter of law, for a newtrial, or alternatively, to alter
or amend the judgnment in this case. The district court denied the post-
trial notions, except to conclude that it would grant a newtrial as to
damages unl ess Newhouse agreed to a renmittitur of the jury's front pay
award on the ADEA claimwithin ten days of the court's order. Newhouse
tinmely consented to reducing the jury's front pay award to $158, 365. 96, and
the district court denied MCormick's notion for a new trial.

McCorm ck appeals, arguing that the district court erred in the ADEA
claimby submitting the issue of front pay to the jury and by denying its
notions for judgnent as a matter of law, for a newtrial, and to alter or
anend the judgment. MCormck also argues that the district court erred
inits findings of fact, conclusions of law, and order of relief in the
Nebraska state claim Newhouse cross appeals the district court's refusa
to grant himenhanced attorney fees.

1. Di scussi on

A.  Judgnent as a Matter of Law

McCornick noved for judgnent as a matter of law at the close of
Newhouse's evi dence, at the close of its own case, and at the end of the
case. In each instance, the district court denied the notion. "It is well
settled that we will not reverse a jury's verdict for insufficient evidence
unl ess, after viewing the evidence in the light nost favorable to the
verdict, we conclude that no reasonable juror could have returned a verdict
for the non-noving party." Ryther v. KARE 11, No. 94-3622, slip op. at 5
(8th Cir. Mar. 6, 1997) (en banc).




Qur standard for reviewing the sufficiency of proof in an age
discrimnation case tried to verdict by a jury is set forth in Ryther. See
id., slip op. at 5-10, 33-35. The fundanmental issue is "whether [the
plaintiff] produced sufficient evidence to allow a jury reasonably to find

that [the enployer] intentionally discrimnated against himon the basis
of his age." 1d., slip op. at 10-11. MCornick contends that Newhouse
failed to establish that its articulated reasons for not hiring himwere
a pretext for discrimnation. While MCornmick offered several
nondi scrim natory reasons for not hiring Newhouse, our review of the
evi dence reveal s sufficient evidence presented by Newhouse from which a
reasonabl e jury could conclude that those reasons were not credible and
were in fact a pretext for age discrimnation.

DeWt initially said that Newhouse was not qualified, but there is
no question that he was qualified for the job, and McCormick even adnitted
this at trial. A letter from MCornick dated May 12, 1993, states that
Soflin was hired i nstead of Newhouse because of Soflin's experience with
Affiliated Foods, a new custoner. In an affidavit, DeWt stated that
Soflin's relationship with Affiliated Foods was not the primary reason he
selected Soflin; instead it was Soflin's "concepts for expanding
McCormick's position in the spice industry.” (Appellant's App. at 161.)
At trial, however, Soflin testified that he did not present any ideas for
i mproving the spice business during the interview but presented his ideas
after their first spring food show, about four nonths after he had been
hired. Additionally, though MCornick advanced Soflin's experience with
Affiliated Foods as an inportant factor, DeWt bypassed another ol der
applicant who had a stronger relationship with Affiliated Foods than
Soflin. DeWt cited Soflin's enthusiasmand desire to work for MCorm ck
as inmportant, yet the record also reveals great enthusiasm and desire on
the part of Newhouse, who had nuch nore sal es experience with the product



and had a great deal of success while working for McCornick in the past.
Because MCornick's "nondiscrimnatory reasons" for not hiring Newhouse
were various and al ways changi ng, McCorm ck's notive becones suspect. See
St. Mary's Honor Gr. v. Hicks, 509 U S 502, 511 (1993) ("The factfinder's
di sbelief of the reasons put forward by the defendant (particularly if

di sbelief is acconpanied by a suspicion of nendacity) may, together with
the elenents of the prima facie case, suffice to show intentiona
discrimnation.") Viewing this together with the other evidence in the
record denonstrating that DeWt consistently hired younger applicants
i nstead of the ol der ones, even when the ol der applicants were nmuch better
qualified for the position (including his own statenent that he nornally
hi res younger people), a reasonable jury could conclude that the real
reason Newhouse was not hired was his age. Having carefully considered the
entire record in this case, we conclude that the evidence was sufficient
for a reasonable jury to conclude that MCormick intentionally
di scrim nat ed agai nst Newhouse on the basis of his age.

McCormick argues that there was insufficient evidence fromwhich a
jury could conclude that it willfully violated the ADEA. "Under 8§ 7(b) of
the ADEA, 29 US C 8§ 626(b), a "wllful' violation gives rise to
i qui dated danmages." Hazen Paper Co. v. Biggins, 507 U S 604, 606 (1993).
Li qui dat ed danmages anount to a punitive doubl e recovery, "intended to deter
willful conduct." Wehoff v. GTE Directories Corp., 61 F.3d 588, 593 (8th
CGr. 1995). An ADEA violation is "“willful' if the enployer knew or showed

reckl ess disregard for the matter of whether its conduct was prohibited by
the ADEA." Hazen Paper Co., 507 U S at 614 (quoting Trans Wrld Airlines,
Inc. v. Thurston, 469 U S. 111, 126 (1985)). In deternining whether a
violation is willful, "[t]he question is not whether the evidence used to

establish willfulness is different fromand additional to the evidence used
to establish a violation



of the ADEA, but whether the evidence -- additional or otherw se --
satisfies the distinct standard used for establishing willfulness." Brown
v. Stites Concrete, Inc., 994 F.2d 553, 560 (8th G r. 1993) (en banc).

Consi dering the evidence in the Iight nbst favorable to Newhouse and
giving himthe benefit of all favorable inferences, Parrish, 92 F.3d at
736, the evidence shows that DeWt knew of the ADEA, yet he disregarded it
and rej ected Newhouse on the basis of his age. Age was not a "bona fide
occupational qualification" in this case, Hazen Paper Co., 507 U S. at 616,
and the decision not to hire Newhouse was not "based on reasonable factors
other than age." 29 U S.C. 8§ 623(f)(1) (1994). A reasonable jury could
have concluded that DeWt only agreed to interview Newhouse to give the

appearance that he was conplying with the ADEA, though he had already
decided to hire Soflin. This is not a case where the person naking the
hiring decision incorrectly but in good faith believed that the statute
permtted an age-based decision. See Hazen Paper Co., 507 U S. at 616.
The jury's determination that McCormick willfully violated the ADEA is
supported by the record.

McCornick also contends that Newhouse's failure to nitigate his
damages by not actively seeking full-time enploynent after he began
receiving social security benefits should reduce the back pay award and cut
off his right to front pay as a matter of law. A successful ADEA plaintiff
nmust show that he or she attenpted to mitigate danages or face a reduction
in the damage award. Parrish
92 F.3d at 735. This duty to mitigate requires a plaintiff to use
reasonabl e diligence in finding other suitable enploynent and not to refuse
a job that is substantially equivalent to the one at issue. 1d. (citing
Ford Mbtor Co. v. EECC, 458 U. S. 219, 231-32 (1982)). CQur review of the
record convinces us that Newhouse did use reasonable diligence in seeking

suitable full-tinme enploynent.



He applied to various food brokerage conpani es | ooking for conparable work
and sought the help of the Nebraska job service. He accepted the only job
offered to him which happened to be part-tinme work. Later, he attenpted
to supplenment this incone with social security retirenent benefits.
Thereafter, he applied for only one other job, but he testified that there
were no openings available in his field. Newhouse also testified that he
woul d have given up his social security benefits had he been offered a
full-tine position. The burden to mitigate damages "is not onerous and

does not requires success." Brooks v. Wodline Mtor Freight., Inc., 852
F.2d 1061, 1065 (8th Cir. 1988). "All that is required by law is an
honest, good faith effort." 1d. W are satisfied that Newhouse's efforts

were reasonabl e and that he made a good faith, albeit unsuccessful, effort
to secure full-tinme enploynent. Thus, the district court did not err in
refusing to grant judgnent as a matter of law on this issue.

For the sane reasons as set forth above, we al so conclude that the
district court did not abuse its discretion by refusing to grant a new
trial or to alter or anend the judgnent. The jury was free to believe
Newhouse i nstead of DeWt on material factual issues, and the verdict is
not agai nst the great weight of the evidence.

B. Front Pay

McCormick argues that the district court abused its discretion by
choosing front pay in lieu of reinstatenent as the appropriate form of
equitable relief and by submtting the issue of front pay to the jury.
"Front pay is an equitable renedy, which the district court in its
di scretion may award under the ADEA to nmake the injured party whole."
Smith v. World Ins. Co., 38 F.3d 1456, 1466

10



(8th Cir. 1994). Front pay consists of nobnetary damages that may be
awarded in lieu of reinstatenent in situations where reinstatenent is
"inpracticable or inpossible.” Philipp v. ANR Freight Sys.. Inc., 61 F.3d
669, 674 (8th Gr. 1995). |In nmaking a front pay award, the district court
is not free to reject or contradict findings by the jury on issues that

were properly subnmitted to the jury, but the district court "retains its
discretion to consider all the circunstances in th[e] case when it
determi nes what equitable relief nmay be appropriate." Gbson v. Mhawk
Rubber Co., 695 F.2d 1093, 1101 (8th Cir. 1982).

McCormick first argues that the district court erred because
reinstatenent is the preferred renedy absent sone evidence of hostility,
and the tension caused by the litigation process alone does not nmke
reinstatenent inpracticable or inpossible in this case. See Brooks, 852
F.2d at 1065. W reviewonly for an abuse of discretion. Philipp, 61 F.3d
at 674. The district court rejected reinstatenent, finding that the suit
had strained the relationship between Newhouse and MCormck, and in
particular, M. DeWt, who would have been Newhouse's zone nmanager.
(Appellant's Addend. at 11.) The district court stated that Newhouse's
testinony to the effect that he did not think he could go back to work for
McCormick was "not probably inaccurate, listening to both M. Soflin and
M. Newhouse." (Trial Tr. at 685-86, as anended by the district court,
Appel l ee's App. at 4.) DeWt was the MCormck representative who
reluctantly intervi ewed Newhouse, nade the willful discrininatory decision
not to hire Newhouse, and told Newhouse that he was not qualified for the
j ob. This evidence supports the district court's conclusion that
reinstatenent is not appropriate. Additionally, by the tinme of trial
Newhouse was receiving social security retirenent benefits due to his
inability to secure full-tinme enploynent, rendering reinstatenent
inpractical. See Duke v. Uniroyal, Inc., 928 F.2d 1413, 1424 (4th

11



Cr.) ("If aplaintiff is close to retirenent, front pay may be the only
practical approach."), cert. denied, 502 U S. 963 (1991). Viewi ng the
record in this case as a whole, the district court did not abuse its

di scretion by ordering front pay in lieu of reinstatenent.

Newhouse asked the court to submit the front pay issue to the jury,
and McCornmick objected, arguing that front pay is an equitable matter to
be determined by the court. The district court concluded that the issue
of "whether or not the facts support a front pay award is no different in
principle than many ot her danmage questions that we present to jurors in an
enpl oynent context or outside of an enploynent context, and for that
matter, it seens to ne in this case entirely appropriate to subnit it to
the jury . . . " (Trial Tr. at 686.) Thus, the district court submitted
to the jury the decision of what anobunt of front pay should be awarded.
Acknow edgi ng sone uncertainty about the proper procedure, however, the
district court also nade a corollary finding that, had the court determ ned
the front pay issue for the ADEA claim the court would have awarded front
pay reduced to the present val ue of $84, 062.

The choice between the two equitable renedi es of reinstatenent and
front pay clearly belongs to the court. See Doyne v. Union Elec. Co., 953
F.2d 447, 450 (8th Cr. 1992). Once front pay is chosen, whether the
district court nust determ ne the anount or whether the court may subnit

that determination to the jury is still an open question in this circuit.
W have stated, "Although the calculation of a front-pay award necessarily
i nvol ves sone uncertainty, it is a matter of equitable relief which we
| eave to the sound discretion of the District Court." MacDissi v. Val nont

Indus., Inc., 856 F.2d 1054, 1060 (8th Cir. 1988). Yet we have not
directly deci ded whether the district court's discretion includes

12



the authority to submt the determ nation of the anount of front pay to the
jury. See Doyne, 953 F.2d at 451 (stating, "This circuit has not addressed
this issue, and it is not necessary to reach it in this case . . . .").
In Doyne, we reversed a magistrate judge's decision to reduce the anount
of front pay awarded by a jury, but we expressly refused to deci de whet her
atrial court is permtted to submt the front pay issue to the jury in the
first instance. |d. W now have the opportunity to address this issue
squarely.

Qur sister circuits have expressed differing opinions on the question
of whether a jury can determne the anount of front pay. The Third, Fifth,
Sixth, and Ninth Crcuits have held that while the district court nust
initially determne whether a plaintiff is entitled to front pay in lieu
of reinstatenent, the jury determnes the anount of front pay danmages. See
Hansard v. Pepsi-Cola Metro. Bottling Co., 865 F.2d 1461, 1470 (5th Cir.),
cert. denied, 493 U S. 842 (1989); Fite v. First Tennessee Prod. Credit
Ass'n, 861 F.2d 884, 893 (6th Gr. 1988); Cassino v. Reichhold Chem. Inc.
817 F.2d 1338, 1347 (9th Cir. 1987), cert. denied, 484 U S. 1047 (1988);
Maxfield v. Sinclair Int'l, 766 F.2d 788, 796 (3d Gr. 1985), cert. denied,
474 U.S. 1057 (1986). These courts have adopted this view w thout any
analysis, nmerely reciting the one statenment of dicta fromMaxfield in which

the Third Circuit, without citation to any authority, stated that "the
amount of dammges available as front pay is a jury question." 766 F.2d at
796.

To the contrary, the Second, Fourth, Seventh, and Tenth Grcuits hold
that both the determi nation of whether front pay is appropriate and the
determ nati on of how much front pay to award are questions for the district
court's equitable discretion, and thus, the issue of the anpbunt of front
pay should not be subnitted

13



tothe jury. See Fortino v. Quasar Co., 950 F.2d 389, 398 (7th Gr. 1991);
Deni son v. Swaco Ceol ograph Co., 941 F.2d 1416, 1426 (10th Gr. 1991); Duke
v. Uniroyal, Inc., 928 F.2d 1413, 1424 (4th Cir.), cert. denied, 502 U S
963 (1991); Dominic v. Consol. Edison Co. of New York. Inc., 822 F.2d 1249,
1257 (2d Cir. 1987). W agree with this rule and find that the Second
Circuit's Donm nic case bhest enunciates the rationale.

In Domnic, the Second Crcuit set forth a thorough and well -reasoned
di scussion, concluding that the anmobunt of front pay nust be determ ned by
the court. 822 F.2d at 1257-58. The court concluded that the |anguage
structure, and history of 29 U S.C § 626 all indicate Congress's intention

"to limt jury trials to factual issues underlying clains for |[eqal
relief." 1d. at 1257 (enphasis added). Additionally, the court reasoned

as foll ows:

There is much overlap between the facts rel evant to whet her an
award of front pay is appropriate and those relevant to the
size of the award. For exanple, both questions turn in part on
the ease with which the enployee will be able to find other

enpl oynent . To divide the fact-finding responsibilities in
such circunmstances would be anomalous and would risk
i nconsi stent decisions. . . . [ For exanmple,] a judge m ght

find front pay appropriate, but the jury mght award only a
nom nal sum based on its belief that the enpl oyee coul d secure
i mredi ate enpl oynent.

W agree with the Second Grcuit's cogent anal ysis and now expressly
hold that front pay, including the deternination of how nuch front pay to
award, is an equitable issue for the court. The district court erred in
this case by submitting the front pay determnation to the jury.
Nevert hel ess, we need not remand on this i ssue because the district court
made a corollary finding that

14



had it not submitted the issue to the jury, the court woul d have awar ded
Newhouse front pay reduced to the present value of $84,062 on the ADEA
claim MCormck does not challenge this factual finding. Thus, Newhouse
is entitled to $84,062 in front pay, as deternined by the district court.

McCorm ck al so argues that the receipt of |iquidated danmages cuts off
Newhouse's entitlenment to front pay as a matter of law. W disagree. As
previously noted, |iquidated danages are punitive in nature under the ADEA
Thur ston, 469 U. S. at 125. Front pay, on the other hand, is equitable
relief that nmay be obtained in lieu of reinstatenent. The jury's finding
of willfulness and the resulting award of |iquidated damages sinply does
not affect the district court's deternination of appropriate equitable
relief.

C. Nebraska State Law C aim

McCormick argues that the district court erred in several respects
inits findings of fact, conclusions of law, and order of relief on the
state law claim The Nebraska state courts interpret the Nebraska Act
Prohi biting Unjust Discrimnation in Enpl oynent Because of Age as requiring
the sanme proof of age discrimnation as we require under the ADEA. See
Allen v. AT&T Technologies, Inc., 423 N.W2d 424, 431 (Neb. 1988) (noting
that "[a]Jgain, we follow the lead of the federal courts" in evaluating an

age discrimnation clainy. CQur review of the record indicates that the
district court's findings of fact and conclusions of |law are not clearly
erroneous. Al though differing inferences could have arisen from the
evi dence presented, the district court as fact finder was free to nmake its
own findings, and those findings have support in the record.

15



Finally, MCormck contends that the district court erred by awardi ng
attorney's fees under the state law claim The Nebraska Act does not
explicitly provide for an award of attorney's fees but gives the court
jurisdiction to grant legal or equitable relief as the court may deem
appropriate to effectuate the purposes of the Act. Neb. Rev. Stat. § 48-
1009. W need not decide whether Nebraska law allows an award of
attorney's fees in an age discrimnation case, because this issue of state
law is not material to the outcone of this case. The judgnent of the
district court provides that the plaintiff is entitled to the total of all
amobunts awarded under either the state law claim or the ADEA claim
whi chever is greater -- but not both. The total judgnent under the ADEA
claimis greater than the total judgnent under the state |l aw claim even
if attorney's fees were properly included under Nebraska |law, an issue we
do not deci de. Thus, Newhouse is entitled only to the anmpunts awarded
under the ADEA claim

D. Enhanced Attorney's Fees

Newhouse clains in his cross appeal that the district court abused
its discretion by not awardi ng hi man enhanced contingency fee. Newhouse
asserts that an enhanced contingency fee award is necessary due to the
difficulty plaintiffs encounter when trying to obtain counsel for
enpl oynent discrimnation cases where the Nebraska Enpl oynent Qpportunity
Conmmi ssion makes a finding of no cause. In support of his argunent,
Newhouse relies on our opinion in Murris v. Anerican Nat'l Can Corp., 952
F.2d 200, 204 (8th CGr. 1991), rev'd, 988 F.2d 50 (1993). W reject this
argunent as neritless.

The Suprene Court has held that an enhancenent above the | odestar fee
for contingency is not permitted. City of Burlington
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v. Dague, 505 U S. 557, 567 (1992) (specifically referring to the
attorney's fee provision of the Solid Waste Disposal Act, 42 U S C
8 6972(e)); id. at 561-62 (including within its discussion the simlar
| anguage of other federal fee-shifting statutes); Hukkanen v. Int'l Union
of Operating Eng'rs, 3 F.3d 281, 287 (8th G r. 1993) (noting the Suprene
Court held in Dague that "the federal fee shifting statutes do not allow

enhancenent of a fee award beyond the | odestar anobunt to reflect that a
party's attorneys were retained on a contingency basis"). Qur opinion in
Morris, on which Newhouse relies, has been reversed by this court in
response to the Suprene Court's opinion in Dague. W conclude that the
hol di ng of Dague applies with full force to the ADEA fee shifting statute,
see 29 U S.C 88 626(b) & 216(b), thus prohibiting a fee enhancenent beyond
the | odestar anount on the basis of a contingency arrangenent. Therefore,
the district court did not abuse its discretion by denying an enhanced
contingency fee award in this case.

I1l. Concl usion

We reverse the district court's decision to submit the front pay
award to the jury, and renmand for entry of judgnent on the district court's
corollary front pay finding, awarding $84,062 in front pay on the ADEA
claim In all other respects, we affirm the judgnment of the district
court. We grant MCormick's notion to strike a portion of Newhouse's
cross-appeal reply brief for its failure to conformto Fed. R App. P
28(c).
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