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BRI GHT, Gircuit Judge.

These appeals bring to this court a dispute between a contractor
(Wal ton General Contractors, Inc./Milco Steel, Inc.), its subcontractor
(Chicago Forming, Inc.), and the subcontractor’s surety (Peerless |nsurance
Conpany) . Initially, the contractor clainmed that the subcontractor’s
del ayed and defective perfornmance caused the general contractor damages in
excess of the agreed anount remaining due and owi ng under the subcontract,
$352,408. The contractor sought a declaratory judgnent deternmining its
proper withhol ding under the subcontract and joined the subcontractor’s
surety because the contractor’s clai mexceeded the unpaid bal ance of the
subcontract. Subsequently, the subcontractor filed a counterclaimfor the
full subcontract bal ance of $352, 408.

A nmagi strate judge presided over the jury trial, resolved the post-
trial nmotions and entered judgnents regarding the controversy. The
magi strate nmade the foll owi ng awar ds:

1. According to the jury's findings, the subcontract entitled the
contractor to wthhold $233,629 for damages resulting from the
subcontractor’'s del ayed and defective performance. This award was |ess
than the contractor initially clained as damages.



2. According to the jury's findings, the subcontractor substantially
perfornmed the subcontract and, therefore, was entitled to the full $352,408
subcontract balance subject to the contractor’'s damages w thhol ding
di scussed in item 1 above. The mmgistrate judge, therefore, ordered the
contractor to pay the $118,779 di fference between the tw awards.

3. The magistrate judge granted the subcontractor prejudgnment
i nterest on $352,408 cal culated from May 7, 1993, when the subcontractor
demanded paynent.

4, Al though the subcontract included a provision entitling the
prevailing party to attorneys’ fees, the magistrate judge denied both the
contractor’s and the subcontractor’s notions for attorneys’' fees.

5. The magistrate judge dism ssed the subcontractor’s surety from
t he damages portion of the trial because the contractor reduced its damages
cl ai m bel ow t he subcontract bal ance of $352,408 shortly before trial, but
retained jurisdiction over the surety for purposes of determnining
attorneys’ fees. After the trial, the nmagistrate judge awarded the surety
$148,726.24 in attorneys' fees against the subcontractor pursuant to their
per f or mance bond.

The parties appealed fromthe judgnents and awards, and raise the
followi ng issues for our review

1. The contractor clains that the subcontractor was not entitled to
credit for excusable delays during the subcontract performance and,
consequently, the nagistrate judge erred by adnmitting the subcontractor’s
evi dence of excusable delays. W reject the contractor’s argunent because
the contractor introduced



evi dence that the subcontractor caused the del ays and, thereby, opened the
door for the subcontractor to subnmit rebuttal evidence.

2. The contractor clains that the mmgistrate judge erred by
instructing the jury on the issue of substantial performance on the
subcontractor’s counterclaim The contractor contends that the
subcontractor offered insufficient evidence of substantial perfornmance to
warrant the instruction. In addition, the contractor asserts that the
instructions failed to informthe jury that the subcontractor could not
substantially perform with respect to the subcontract's provisions
requiring the subcontractor to provide a ten-day notice of excusable
del ays. W reject both of these argunents and affirm the nmgistrate
judge's choice and formof jury instructions.

3. The contractor clains the subcontract entitled the contractor to
judgnent as a matter of |aw agai nst the subcontractor on the counterclaim
because the subcontract authorized the contractor to wi thhold funds, even
excessive anounts, w thout breaching the terns of the subcontract. W
reject this claim The parties’ pleadings and presentation of evidence
required the jury's determination on the appropriateness of the
contractor’s w thhol ding of paynent and the anmobunt to which the contractor
coul d wi t hhol d.

4, The contractor disputes the award of prejudgnent interest granted
to the subcontractor. W agree that the mmgistrate judge erroneously
granted prejudgnent interest to the subcontractor for the full anount of
t he subcontract bal ance without offsetting the contractor’s danmages.



5. The contractor and subcontractor appeal the magistrate judge's
denial of their notions for attorneys' fees pursuant to the subcontract.
W agree with the nagistrate judge's decision because both parties breached
t he subcontract and, therefore, the subcontract entitled neither party to
recover attorneys’ fees.

6. The subcontractor clains that the nmagistrate judge erred by
granting the surety attorneys’ fees w thout deternining whether the fees
were reasonable. W reject this claimbecause the subcontractor fails to
denonstrate that the magi strate judge abused his discretion

7. The surety argues that the contractor, rather than the
subcontractor, bears the liability for the surety's attorneys fees
according to the subcontract and because the contractor brought its claim
against the surety in bad faith. W conclude that the subcontract creates
no obligation on the part of the contractor to reinburse the surety for its
litigation costs and that the contractor brought its claimin good faith.
Accordingly, we reject both of the surety’'s argunents.

8. The surety clains that its performance bond agreenment with the
subcontractor entitles the surety to reinbursement of $20,000 it paid to
settle a claim against the subcontractor by one of its suppliers. The
contractor also clains that the subcontract entitles it to w thhold $30, 010
until the subcontractor provides the requisite waiver fromthe supplier of
its claim W remand both of these clains to the magi strate judge because
the parties never raised themappropriately below. The facts appear to be
undi sput ed.

Qur di scussion of each of these issues foll ows.



l. BACKGROUND

In 1992, Kansas City, Mssouri entered into a construction contract
with the contractor to build a convention center expansion. The contractor
then entered into a subcontract with the subcontractor for $1,560,000 to
build four cenent pylons used to support the roof of the convention center
The subcontract required the subcontractor to obtain a surety to issue a
bond in the contractor’s favor guaranteei ng the subcontractor’s perfornmance
and paynent of its suppliers. The performance bond between the
subcontractor and surety incorporated the subcontract.

During the construction project, the contractor believed the
subcontractor perforned defective and untinely work. The contractor,
t herefore, began withhol ding paynments from the subcontractor and at the
time of trial, $352,408 of the subcontract remai ned unpaid. The contractor
claimed it w thheld $49, 297 as retai nage! because the subcontractor had
work to conplete, defects in the subcontractor’s work placed the contractor
at risk of further liability, and Kansas City had not accepted the work or
paid the contractor. The subcontract authorized the contractor to withhold
as nmuch as ten percent retai nage from each progress paynent.

In addition to retai nage, the contractor w thheld $30,010 all egedly
to protect itself from a potential claim for paynent by one of the
subcontractor’s suppliers (Continental Steel & Conveyor Conpany). The
contractor believed the subcontractor did not pay the supplier. The
subcontract authorized the contractor to

'Retention is noney withheld frompaynent until conpletion
and acceptance of a construction project to insure that the
subcontractor conpletes its work.
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wi t hhol d paynent until the subcontractor denonstrated that it paid all of
its suppliers. Sonetinme after the trial, the subcontractor’'s surety paid
the supplier $20,000 in settlenent of its claimagainst the subcontractor.

Finally, the contractor clained it wi thheld $319, 398 as conpensati on
for damages resulting fromthe subcontractor’s breach of the subcontract.
The contractor clained the foll owing anbunts as damages: $151, 102 due to
the subcontractor’s deficient work, $45,624 caused by the subcontractor’s
failure to performwork according to specifications, $51,087 of additiona
overtine costs, and $60,094 resulting fromthe subcontractor’s failure to
performin a tinely manner. Thus, the contractor clained the subcontract
entitled it to withhold the entire $352,408 subcontract balance as
retainage, security for the supplier’s clai mand conpensation for damages.

The contractor brought this diversity action against the
subcontractor and its surety, seeking a declaratory judgnent that the
subcontractor breached the subcontract, thereby entitling the contractor
to $352,408 in damages. This sumrepresents the full extent of the unpaid
bal ance on the subcontract. The contractor also sought attorneys' fees
from the subcontractor and the surety pursuant to the subcontract. The
subcontractor filed a counterclai magainst the contractor for paynent of
t he $352, 408 subcontract bal ance, additional danages and attorneys’' fees.
Finally, the surety filed a cross-claim against the subcontractor for
attorneys’ fees pursuant to the performance bond agreenent and a
countercl ai magai nst the contractor for any of the subcontractor’'s rights
under the perfornmance bond or the subcontract. Al the parties agreed to
have a magi strate judge preside over the litigation



The subcontractor conpleted its portion of the construction by the
time of trial, but the parties disputed the quality of the work. The
convention center construction as a whole, however, was not conplete.
Shortly before trial, the contractor reduced its claim for danmages from
$352, 408 to $319,907. Because the contractor clai ned danages in an anpunt
| ess than the renai ning subcontract bal ance, the nmagi strate judge dism ssed
the surety fromthe liability portion of the |awsuit. The mmgi strate
judge, however, retained jurisdiction over the surety for purposes of
assigning liability for costs, attorneys’' fees and expenses. |n addition,
the magistrate judge linmted the subcontractor’s damages to the $352, 408
remai ni ng under the subcontract or less. Finally, the parties agreed to
submt the issue of attorneys’ fees to the nagistrate judge' s discretion

The jury returned one verdict in favor of the contractor on its claim
agai nst the subcontractor for $233,629 in damages caused by del ays and
defects in the subcontractor’s work. The jury returned another verdict for
the subcontractor on its claimfor paynent against the contractor in the
amount of $352,408. This sumrepresented the undi sputed anount remaining
unpaid under the subcontract. The mmgistrate judge also awarded the
subcontractor prejudgnent interest on the entire $352,408 subcontract
bal ance. The contractor filed notions for judgnent as a natter of |aw and
for a newtrial, but the magistrate judge deni ed both notions.

The subcontract entitled the “prevailing party” to recover attorneys’
fees, costs and expenses. The contractor sought $232,458.50 in attorneys’
fees and $6,718.58 in expenses from the subcontractor and the surety.
Li kewi se, the subcontractor sought approxi nately $155,000 in attorneys’
fees and expenses fromthe contractor. The nmagi strate judge denied both
parties’ notions for



attorneys’ fees, but awarded the surety $148,726 in attorneys’ fees agai nst

the subcontractor.?
I1l. DI SCUSSI ON

This diversity case raises several issues that require us to apply
M ssouri’'s substantive law “as we think the highest court of M ssouri
woul d.” See Havens Steel Co. v. Randolph Eng'g Co., 813 F.2d 186, 188 (8th
Cir. 1987). W review the magistrate judge' s determination of state |aw
and the application of that lawto the facts de novo. Salve Regina College
v. Russell, 499 U S. 225, 231 (1991).

A. Evidentiary |ssues

The subcontractor failed to tinely conplete its work, but introduced
evi dence that certain delays were excusabl e because of bad weather. The
contractor contends that the nagistrate judge erroneously admtted the
evi dence. According to the subcontract, “Any clains by Subcontractor for
an extension of tine to conplete the Work nust be subnmitted in witing for
CGeneral Contractor’s consideration not nore than ten (10) cal endar days
after commencenent of the alleged cause of the delay or it will be forever
wai ved.” Appellant App. at 516 (containing subcontract). The contractor
contends that state courts strictly enforce contract provisions requiring
notice even if such enforcement seens unconscionable. Walton Br. at 22-23
(citing Southwest Eng’g Go. v. Reorganized Sch. Dist. R 9, 434 S.W2d 743,
750 (M. . App. 1968)); see also Steinberg v. Fleischer, 706 S.W2d 901,
904- 05

The anpunt of tinme spent on this case reflected in the
attorneys’ fees denonstrates that this controversy was one for
conprom se and settlenent rather than litigation.
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(M. Ct. App. 1986). Thus, the contractor contends that the
subcontractor’'s failure to provide witten notice of excusable delay
conbined with its failure to tinely conplete its work rendered the
subcontractor’s perfornance not excusable under the subcontract. The
contractor, therefore, <clains that the subcontractor’s evidence of
excusabl e del ays was irrel evant and prejudicial

W review a nmagi strate judge's decision to adnit evidence for abuse
of discretion. Lanb Eng’g & Constr. v. Nebraska Pub. Power Dist., 103 F. 3d
1422, 1432 (8th Cir. 1997). “Furthernore, we will not disturb a jury's
verdict ‘absent a showing that the evidence was so prejudicial as to

require a new trial which would be likely to produce a different result.’”
Id. (quoting ODell v. Hercules, Inc., 904 F.2d 1194, 1200 (8th Cir.
1990)); see also Fed. R Evid. 403.

According to the magistrate judge, the evidence of excusable del ays
remai ned rel evant “not necessarily to liability[,] but rather to the jury's
determ nation of the anmpbunt of [the contractor’s] danages and the anpunt
of those danages legally attributable to [the subcontractor].” Appellant
App. at 179 (Jan. 31, 1995 Dist. C. Oder). |In addition, the nmagistrate
judge admitted the evidence because the contractor offered testinony
alleging that it clainmed damages for del ays caused by the subcontractor
see Tr. Vol. VI at 71-76, and thereby opened the door for the subcontractor
to offer rebuttal evidence. Appellant App. at 179 (Jan. 31, 1995 Dist. C.
Or der). Finally, the nmmgistrate judge determined that the contractor
suffered no harmfromthe evidence because “the jury unquestionably awarded
[the contractor] the damages for delays assigned to [the subcontractor] by
[the contractor].” Id.
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W agree with the magi strate judge. The contractor offered testinony
that it calculated its claimfor danages due to delay of performance based
on del ays caused by the subcontractor. See Tr. Vol. VI at 71-76. By
offering evidence that the subcontractor caused certain delays, the
contractor opened the door for the subcontractor to offer rebuttal
evidence. Although the rebuttal evidence failed to excuse the delays, it
chal l enged the credibility of the contractor’s calculations. Cf. United
States for and on behalf of Cannon Air Corp. v. National Honmes, 581 F.2d
157, 163 (8th Gr. 1978) (concluding that district court did not abuse its

di scretion by admitting rebuttal evidence that would otherw se appear

prejudicial). Accordingly, the magistrate judge did not abuse its
di scretion by adnitting the subcontractor’s evidence of weather del ays.

B. Jury Instructions

The contractor also challenges the magistrate judge's jury
instructions to render a verdict in the subcontractor’s favor on its
counterclaim if the subcontractor substantially perfornmed under the
contract. See Appellant App. at 508 (Jury Instruction No. 9). The
contractor argues that, as a matter of law, the subcontractor’s perfornmance
was insufficient to support its claim The contractor also argues that the
nmagi strate judge failed to instruct the jury that certain provisions of the
subcontract, such as the notice provisions discussed in Part A required
conpl et e performance.

The formof the jury instructions is a procedural matter governed by
federal law HH Robertson Co. v. V.S. DiCarlo Gen. Contractors, 950 F.2d
572, 576 (8th Cir. 1991). A federal court exercising its diversity
jurisdictionis not required to give the precise instruction set out in the

M ssouri Approved | nstructions
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(MAI') but, rather, retains broad discretion to instruct the jury so |ong
as the formand | anguage of the instructions provide a fair and adequate
presentation of the state |aw Id. Thus, “We will not reverse for
instructional error unless the instruction, read as a whole, failed to
fairly and adequately present the relevant state law.” 1d. at 577.

We believe the subcontractor offered sufficient evidence that it
substantially perforned under the contract to warrant the nmgistrate
judge's instruction. The subcontractor introduced evidence that the four
cenent pylons, the subject of the subcontract, were conplete and adequate
for their intended purpose despite alleged defects. See Tr. Vol. VII at
193-94 (including testinony that concrete pylons contain no structura
probl emrs al though potential for maintenance problens exists). In addition
al though a federal court is not bound to instruct the jury with state
instructions, the magi strate judge chose to use MAI 26.07. The Conmittee
Comment to MAI 26.07 advises courts to use that instruction “where recovery
is sought on a building contract,” and state | aw regards the instruction
as particularly appropriate in construction contract disputes because “it
is highly unusual for a project to be conpleted in exact accordance with
the original plans and specifications.” See Lindsey Masonry Co. v. Jenkins
& Assoc., 897 S.W2d 6, 13 (M. . App. 1995). The nmgistrate judge' s use
of the state's instruction fairly and adequately presented the rel evant

state law to the jury. Thus, we conclude that the nmagi strate judge did not
err inits decision to subnit the substantial performance instruction or
in the formof the instruction

-13-



C. Judgnent as a Matter of Law

The contractor next argues that the nmmgistrate judge erroneously
denied the contractor’s nmotion for judgnent as a nmatter of law on the
subcontractor’s counterclaim? According to the contractor, t he
subcontract’s unanbi guous | anguage entitled the contractor to withhold the
subcontractor’s paynent and, therefore, the contractor never breached the
subcontract. Specifically, the contractor contends that the award of
al nost $234, 000 in danmages, the supplier’s $30,000 claimfor payment and
the subcontract’s authorization of retainage denonstrate that the
contractor acted within its contractual rights and, therefore, did not
breach the contract as a matter of |aw

We review de novo the mmgistrate judge's decision to deny the
contractor’'s notion for judgnent as a matter of law. See Lanb Eng’'g &
Constr. Co., 103 F.3d at 1430. “A court should not set aside a jury's
" N cks v. Mssouri, 67 F.3d 699, 704 (8th Cir.
1995). A court should grant a notion for judgnent as a matter of law if

verdict lightly .

“t he nonnoving party has presented insufficient evidence to support a jury
verdict in [its] favor, and this is judged by view ng the evidence in the
light nost favorable to the nonnoving party and giving [it] the benefit of
all reasonable inferences from the evidence, but wthout assessing
credibility.” Abbott v. Gty of Crocker, 30 F.3d 994, 997 (8th Cr. 1994)
(citation omtted). Furthernore, we review the nagi strate judge' s deci sion

to deny judgnent as a matter of |aw

*The contractor properly notioned for judgnment as a matter
of law at the close of the evidence pursuant to Fed. R Cv. P.
50(a), see Tr. Vol. X at 43, and renewed its notion after the
jury returned its verdict pursuant to Fed. R Cv. P. 50(b). See
Appel l ant App. at 177 (Jan. 31, 1995 Dist. . Oder).
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with deference to the jury's verdict. See Mears v. Nationwide Miut. Ins.
Co., 91 F.3d 1118, 1121 (8th G r. 1996).

After reviewing the record, we agree with the mmgistrate judge's
conclusion that “the jury was presented with sufficient evidence to support
a verdict for both plaintiff and defendant on their respective clains.”
Appel  ant App. at 178 (Jan. 31, 1995 Dist. C. Oder). The subcontractor
of fered sufficient evidence, when viewed in the light nost favorable to the
subcontractor, that the contractor breached its obligation to pay anounts
due under the subcontract. The contractor adnmitted it w thheld $352, 408,
despite clainmng only $319, 907 in damages. Furthernore, the subcontractor
i ntroduced evidence that it conpleted the four cenent pylons wthout
significant structural problenms. See Tr. Vol. VII at 193-94.

Thus, the evidence denonstrated that the subcontractor substantially
performed its contractual obligations, and that the contractor breached its
contractual obligation to pay anounts owed to the subcontractor
Accordingly, we affirmthe magistrate judge's denial of the contractor’s
notion for judgnent as a matter of |aw

D. Prejudgnent |nterest

The contractor contends that the nagi strate judge erroneously awarded
the subcontractor prejudgnent interest based on the entire $352,408
subcontract balance. State |aw provides that “[c]reditors shall be allowed
to receive interest at the rate of nine percent per annum. . . for al
noneys after they becone due and payable, on witten contracts.” M. Rev.
Stat. 8§ 408.020 (1979). The magi strate judge ordered the contractor to pay
prej udgrment i nterest
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on the subcontractor’s $352,408 award comenci ng on May 7, 1993, which is
thirty days after the subcontractor demanded paynent. See Appel | ant App.
at 189 (Dec. 5, 1995 Dist. Ct. Judgnent), and decided not to offset the
contractor’s damages when calculating the subcontractor’s prejudgnment
i nterest because “[a]n offset . . . would have the practical effect of
awar di ng prejudgnent [interest] on the [contractor’s] award.” Appellant
App. at 191 (Nov. 27, 1995 Dist. C. Oder).

The contractor argues that the subcontractor was not entitled to any
prej udgnent interest because the anount due to the subcontractor was not
fixed or ascertainable until the jury determned the extent of the
contractor’s danages. |In the alternative, the contractor argues that the
magi strate judge erred by cal culating prejudgnent interest based on the
subcontractor’s entire award without first offsetting the contractor’'s
$233,629 in damages. According to the contractor, the subcontract never
entitled the subcontractor to receive $233,629 and, therefore, the
magi strate judge should not award prejudgnent interest for anpunts that
never becane due under the subcontract.

State | aw governs issues of prejudgnent interest. Total Petrol eum
Inc. v. Davis, 822 F.2d 734, 738 (8th Cr. 1987) (citing California &
Hawai i an Sugar Co. v. Kansas City Terninal Warehouse Co. Inc., 788 F.2d
1331, 1333 (8th Cir. 1986)). M ssouri provides for prejudgnent interest
only if “the trial court finds the anmount indisputably due under the

contract. In order to be liquidated as to bear interest a claimnust be
fixed and determined or readily determnable . . . .” Ml-Lo Enters.. Inc

v. Belle Starr Saloon, Inc., 716 S.W2d 828, 829-30 (Mb. C. App. 1986)
(citations omtted). M ssouri courts consider a claimliquidated when the

parties fix the anbunt due by agreenent. Huffstutter v. M chigan
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Mut. Ins. Co., 778 S.W2d 391, 394-95 (Mb. Ct. App. 1989). “It is also
wel | settled under Mssouri |aw that the fact that a defendant interposes

counterclains, setoffs, recoupnent, or defenses does not alter the fact
that the anobunt clained by the plaintiff is ‘ascertainable,’ even though
the anount of the defendant’s counterclaim setoff, or recoupnent nmay not
itself be reasonably ascertainable.” St. Joseph Light & Power Co. V.
Zurich Ins. Co., 698 F.2d 1351, 1356 (8th Cr. 1983); see also Huffstutter
778 S.W2d at 395 (“The existence of a bona fide dispute as to the anpunt
owed does not preclude recovery of interest.” (citation omtted)).

The jury's award reflected a fixed and determ ned anount because both
parties agreed that $352,408 remmined unpaid under the subcontract.
Al though the contractor raised a bona fide dispute as to the anbunt due in
light of the subcontractor’s defective performance, that dispute fails to
preclude the subcontractor’s recovery of prejudgnent interest subject to
any of fset.

The contractor, however, properly contests the anount of prejudgnment
i nterest awarded by the nmagistrate judge. According to this court’s recent
decision in Gateway Western Ry. Co. v. Morrison Metalweld Process Corp.
46 F.3d 860 (8th Cir. 1995, “[l]n conputing prejudgnent interest, a
judgnent for ampbunts due under a contract nust be reduced by the other

party’s offsetting recovery under a counterclaimfor breach of the sane
contract, including any recovery of consequential or special damages.” 1d.
at 864 (enphasis added) (discussing Herbert & Brooner Constr. Co. Vv

CGol den, 499 S.W2d 541 (Mb. C. App. 1973)); see also Solter v. P.M Pl ace
Stores, Co., 748 S.W2d 919, 922 (Mb. C. App. 1988) (“[T]he existence of
a setoff or counterclaimw |l not prevent the recovery of interest on the

bal ance of the demand . . . .~
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(enmphasis in original)). Al though the M ssouri Suprene Court has not
addressed the issue, we believe it would followthis rule. See Gateway
Western Ry. Go., 46 F.3d at 864. Accordingly, we reverse and renmand to the
magi strate judge with instructions to enter an award of prejudgnent

interest in favor of the subcontractor based on the $118, 779 difference
between the subcontractor’'s award and the contractor’s danmmges, |ess
properly wi thheld retainage of $35,240.80.*

E. Prevailing Party

The contractor and the subcontractor both argue that the nagistrate
judge erred by failing to award attorneys’ fees. According to the
subcontract, “If any party to this Agreenent is required to seek the
services of an attorney to enforce any provisions of this Agreenent, the
prevailing party shall be entitled to recover its costs, expenses and
reasonabl e attorneys’ fees incurred . . . .” Appellant App. at 516. The
magi strate judge, however, declined “to find either party a ‘prevailing
party’ and enforce an attorneys’ fee clause in the contract both parties
saw fit to breach.” Appellant App. at 183 (Jan. 31, 1995 Dist. . Oder).

On appeal, the contractor argues that it prevailed on the
“significant” issues of the litigation because the jury determned that the
subcontractor breached the subcontract and awarded the

“See supra at 7 (discussing subcontract provision regarding
retainage). No prejudgnment interest is due on ten percent of the
final paynment which can be withheld until Kansas City accepts the
contractor’s performance. Accordingly, the magistrate judge
shal | determ ne any prejudgnent interest on retention as of the
date Kansas City accepted the project, rather than the date the
subcontract or denmanded paynent.
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contractor the greater share of the subcontract balance in damages. On
cross-appeal, the subcontractor contends that M ssouri |law favors a “net
judgnent rule.” CFl Br. at 11 (citing Solter, 748 S.W2d at 923). Because
the jury awarded the contractor $233,629 and the subcontractor $352, 408,
the magi strate judge entered a net judgnent in the subcontractor’s favor
for $118,779. The subcontractor argues that this favorable net judgnent
denonstrates that it prevailed at trial and, therefore, is entitled to

attorneys’ fees.

W agree with the mmgistrate judge’'s conclusion that the parties
i ntended the attorneys’ fees provision of the subcontract to provide an
additional renedy for a nonbreaching party. Both parties, however,
breached the subcontract. Thus, we affirmthe nmagi strate judge's deci sion
to deny the requests for attorneys’ fees.

F. Reasonabl eness of Attorneys’ Fees Awarded

On cross-appeal, the subcontractor challenges the magistrate judge's
award of attorneys’ fees to the surety pursuant to the performance bond.
The subcontractor nade no objections to the anpbunt of the surety's
attorneys’ fees before the magistrate judge, see generally Dist. C. Doc.

but now contends that the nmmgistrate judge failed to determine the
reasonabl eness of the surety’'s attorneys’ fees. W review the nmmgistrate
judge’'s decision to award attorneys’ fees for abuse of discretion and its
factual findings control unless they are clearly erroneous. See Pinkham
v. Canex, Inc., 84 F.3d 292, 294 (8th Gr. 1996). “The anount of an award

of attorney’'s fees rests within the sound discretion of the court and we

will not disturb it absent clear abuse of that discretion.” Litton
M crowave Cooking Products v. Leviton M.
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Co., 15 F.3d 790, 796 (8th Cir. 1994). Assum ng, arguendo, that the
subcontractor preserved its objection to the anmobunt of the surety's
attorneys’ fees, it failed to denonstrate that the nmgi strate judge abused
his discretion. Thus, we affirmthe nagistrate judge's award of attorneys’
fees in favor of the surety.

G Liability for Paynent of Attorneys’ Fees Under Performance Bond

On cross-appeal the surety argues that it constituted a prevailing
party under the subcontract as incorporated by the surety bond and,
therefore, liability for its attorneys’ fees falls on the contractor
i nstead of the subcontractor. |In the alternative, the surety argues that
the nmagi strate judge mstakenly refused to award the surety attorneys’ fees
agai nst the contractor because the contractor brought its claimagainst the
surety in bad faith. W reject both of these argunents.

The contractor was not a party to the perfornmance bond entered
between the subcontractor and the surety and, therefore, owed no
contractual obligation under the bond to the surety. Al though the surety’'s
obl i gations under the bond run toward the contractor, the reverse is not
true. Essentially, the subcontractor paid the surety to guarantee the
contractor that the subcontractor would perform Al though the
subcontractor and surety decided to incorporate the subcontract, that
decision did not affect the rights of the contractor or any other non-party
to the bond.

In addition, we disagree with the surety's assertion that the
contractor brought its claimin bad faith. Al though the magistrate judge
appropriately granted the surety judgnent as a matter of law on the
contractor’s claimfor danmages because the contractor’s
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claim failed to exceed the anpbunt the contractor withheld from the
subcontractor, see Appellant App. at 177 (Jan. 31, 1995 Dist. C. Oder),
the magi strate judge retained jurisdiction over the surety for purposes of
determining liability for attorneys’ fees. See Peerless Br. at 10. As a
result, although the contractor failed to raise a claimfor danages agai nst
the surety, the contractor’s claimfor attorneys’ fees was reasonabl e and
not in bad faith. Accordingly, we affirmthe nmagi strate judge's decision
to order the subcontractor, rather than the contractor, to pay the surety’'s

attorneys’ fees.

H Indemity Rights of Surety

Finally, the surety requests that this court increase its judgnent
agai nst the subcontractor to conpensate the surety for paying the supplier
$20,000 to settle the supplier’s claim against the subcontractor. The
surety clains that its perfornmance bond with the subcontractor entitles the
surety to reinbursenent. The subcontractor admits that the surety, on
behal f of the subcontractor, settled the supplier’s claimfor $20,000, CF
Br. at 6; CFl Reply Br. at 10, but the parties never provided the
magi strate judge with an opportunity to rule on this issue. Accordingly,
we remand this issue for further proceedings in accordance with the
seem ngly undi sputed facts presented by the parties.

In addition, the contractor argues that the subcontract entitles the
contractor to wthhold $30,010 from the subcontractor’s judgnment as
security until the subcontractor provides an unconditional waiver or
rel ease of lien by the supplier. See Appellant’s App. at 516. The court
record, however, appears to contain such a release of the supplier’s claim
agai nst
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the contractor. See Appellee Chicago Forming App. at 26. Because the
contractor’s claim appears to question whether the surety settled the
supplier’s claim we refer the matter to the nmagistrate judge to resol ve
in conjunction with the surety’s claimfor indemification

[11. CONCLUSI ON

For the above-nentioned reasons, we affirmin part, reverse in part
and remand the case to the magistrate judge for further proceedings in
accordance with this opinion.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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