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After Jonathan Harold Peyton acknow edged there was a gun in the
vehicle he was driving, police found the gun, arrested Peyton, searched his
vehi cl e, and di scovered nethanphetani ne and thousands in cash. A jury
convi cted Peyton of possession of methanphetamine with intent to distribute
and carrying a firearmin relation to a drug trafficking crime. On appeal,
Peyton chal |l enges the validity of the search, the denial of his notion for
a mstrial, and the sufficiency of the evidence. W affirm

Hot Springs, Arkansas police stopped Peyton and a passenger because
the EIl Camino Peyton was driving had no license plates. Shining a
flashlight into the vehicle, the officer spotted a pistol holster under the
driver's seat. Peyton adnitted there was a gun in the car. The officer
retrieved a | oaded pistol fromunder the passenger seat and arrested Peyton
for carrying a weapon. Deciding to have the EIl Camino towed, the officer
conducted an inventory



search and di scovered 38.57 grans of nethanphetanine in an Arkansas Bank
and Trust bag behind the driver’'s seat and $6, 650 in currency underneath
the seat. A search of Peyton hinself turned up $4, 350 nore.

The district court denied Peyton's pretrial nmotion to suppress the
drugs and cash. The district court also ruled that, to prove intent, the
Covernnent could introduce evidence police had stopped Peyton on a second
occasion and had again found drugs, cash, and a gun. See Fed. R Evid.
404(b). In its opening statenent, the Government referred to the second
stop and the incrimnating itens then found. After the officer who had
st opped Peyton the second tine began to testify, but before he naned Peyton
as the driver, it becane clear the second stop was illegal. The district
court pronptly ordered the officer’'s testinony stricken and told the jury
to disregard it, but denied Peyton's notion for a mstrial. Havi ng
generally instructed the jury opening statements are not evidence, the
district court offered to give the jury a specific curative instruction on
the Governnent's opening statenent. Peyton declined the offer

We take up first the district court's denial of Peyton's notion to
suppress. Peyton failed to show the inventory search of his El Cami no was
unlawful . See United States v. Qummins, 920 F.2d 498, 503 (8th Cr. 1990).
Furtherrmore, if the presence of a | oaded gun in Peyton's vehicle authorized

police to arrest Peyton, the search of the E Canino's passenger
conpartnment was al so proper as a search incident to arrest. See United
States v. Maza, 93 F.3d 1390, 1396-97 (8th Cir. 1996), cert. denied, 65
US LW 3570 (1997). In Arkansas, it is illegal to carry a handgun as a
weapon, see Ark. Code Ann. 8§ 5-73-120 (Mchie 1993), and a | oaded pi stol
found under the front seat of a vehicle is presuned to be carried as a
weapon, see Cark v. State, 486 S.W2d 677, 678 (Ark. 1972). Because a
reasonabl e person in the officer’s position could have believed Peyton was

breaking the law, see United States v. Kalter




5 F.3d 1166, 1168 (8th Cir. 1993), Peyton's arrest was supported by
probabl e cause. The district court correctly denied Peyton's notion to
suppr ess.

Next, the district court did not abuse its discretion when it deni ed
Peyton's notion for a mistrial. See United States v. Hernandez, 779 F.2d
456, 458 (8th Cir. 1985). Wil e the Governnent should have nmde sure
Peyton's second stop was | awful before telling the jury about the stop in

its opening statement and putting the arresting officer on the stand, the
district court renedied any potential prejudice. See United States v.
Dunlap, 28 F.3d 823, 825 (8th Cir. 1994) (prejudice erased when jury told
attorneys’ statenments are not evidence); United States v. Nelson, 984 F.2d
894, 897 (8th Gr. 1993) (instructing jury to disregard testinony dispels
prejudice). Besides, the evidence of Peyton’s guilt was conpelling, see

Nel son, 984 F.2d at 897, and Peyton refused an offered curative
i nstruction.

W al so reject Peyton's contention he was not carrying a firearmin
a drug trafficking crine. See United States v. Rhodeni zer, No. 96-2343,
1997 W 43234, at *2 (8th Cir. Feb. 5, 1997) (transporting firearmin
passenger conpartnment of vehicle that contains drugs is carrying firearm
within neaning of 18 U S.C. 8§ 924(c)(1)); United States v. WIllis, 89 F.3d
1371, 1378-79 (8th Cir.) (sane), cert. denied, 117 S. C. 273 (1996)
Finally, the evidence was sufficient to show Peyton knowi ngly possessed the

net hanphet am ne because a reasonable jury could find Peyton "had know edge
of, and control over, the drugs." See WIllis, 89 F.3d at 1377. Peyton was
driving a vehicle that contained drugs. Police found the nethanphetani ne
behind the driver’'s seat in an Arkansas Bank and Trust bag, Peyton had a
busi ness account at that bank, and Peyton's wallet contained two deposit
slips fromthat bank

We affirm Peyton's conviction
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