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BOMWAN, Circuit Judge.

Shop 'n Save Warehouse Foods, Inc., a grocery chain operating stores
in the St. Louis netropolitan area, appeals from the judgnent of the
District Court in favor of Kinberly Brandt on her clains of sex
di scrimination. W reverse.

Brandt, a nenber of the United Food and Conmercial Wrkers (UFCW
Local 88 |abor union, worked as a "casual" neat w apper out of the union
hall from 1987 to July 1991.! That is, she worked for Shop 'n Save and
ot her grocery stores on an "as needed," tenporary

The 1993 UFCW Local 88 collective bargai ning agreenent with
Shop 'n Save now calls the neat w apper position "neat clerk,"” and
has broadened the job description to include all duties previously
assigned the "neat cutter" position, except operating a band saw



basis.? The Shop 'n Save enpl oyees who knew Brandt and worked with her,

Wi t hout exception, praised her work. In August 1990, Brandt sent a letter
to Richard Marty, then acting senior vice president of human resources for
Shop 'n Save, and a simlar letter to Harold "Butch" Covili, Shop 'n Save's

senior vice president of operations, expressing interest in joining Shop
'n Save as a pernmanent enployee, in a position as, in her words, a "fenale
apprentice neat cutter," or in front-end nanagenent or co-nanagenent. As
a courtesy, Marty interviewed Brandt on Septenber 7, 1990, and told her
then and in a followup letter dated ten days later that Shop 'n Save did
not have a position to offer her. Marty's letter said Brandt's resune
woul d be retained in Shop 'n Save's "active files" for one year. Brandt
testified that, in the sane tinme frane, she also told Danny Howard, who was
one of three "neat specialists" each assigned to supervise neat operations
at approximately one-third of Shop n' Save's twenty-eight stores, of her
interest in an apprentice neat cutter position with Shop 'n Save. As of
trial, Shop 'n Save had only one fenale neat cutter, who had been hired by
the conpany when it acquired a Kroger store where she was enpl oyed. The
evi dence also shows that, of the 600-650 neat cutters on Local 88's
nmenbership roster at that tinme, only three or four were fenale.

In May 1991, WMarty hired John Dougherty to fill the position of
senior vice president of human resources, the position Marty hinsel f had
been hol ding tenporarily, and Marty returned to his position with Shop 'n
Save's parent corporation. At this tinme, Covili also was no | onger working
in Shop 'n Save's St. Louis office. So Marty and Covili were out of the
pi cture as far as the day-to-day operations of Shop 'n Save's St. Louis
area stores were concerned, but Howard, who also knew of Brandt's
anbitions, was still working for the conpany as a neat specialist. During
t he

2ln July 1991, Brandt was hired by Shop 'n Save as a pernmanent
enpl oyee, working as a neat w apper (now neat clerk).
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nonth of May, after Dougherty was hired, the events leading up to Brandt's
| awsuit transpired, although the record does not establish a precise
sequence.

Sonetinme during the nonth, after Dougherty assuned his duties, he
received a call fromBob Frentzel, an old friend he had known since 1966.
Frentzel had experienced sone enpl oynent setbacks since 1988, and in fact
had been unenpl oyed for five nonths before he call ed Dougherty. He sought
what ever enploynent assistance Dougherty could offer. Also in My,
Dougherty, together with Bill Fant, Shop 'n Save's neat nmnager, who had
overall responsibility for the nmeat departnments in all area stores, decided
to hire an apprentice neat cutter, sonmeone w th managenent experience and
"sone college," but not necessarily any neat experience. The apprentice
nmeat cutter job description in the UFCW Local 88 contract with Shop 'n Save
in effect at that tinme did not say that the apprentice position was a
nmanagerment position, nor did the job description give any indication that
any college education would be preferred, nmuch less required, of the
successful neat cutter apprentice. Dougherty and Fant's ostensible goal
however, was to nove the person who was hired for the job into nmanagenent
after the two-year neat cutter apprenticeship was conpleted. This was the
first time (and the last, as it turns out) that Shop 'n Save created an
apprentice neat cutter position, although the union contract allowed one
such position in each store if Local 88 gave its pernmission, as it did in
t hi s case.

In hiring a person to fill this new job, Dougherty and Fant never
searched the "active files" for potential candi dates who m ght have applied
for enploynent with Shop 'n Save before the apprentice position was
created. The job was never posted or otherw se advertised. Frentzel was
the only person interviewed or even considered to fill the position.
Dougherty, Fant, and Howard (who reported to Fant) all participated in the
hiring of Frentzel. Frentzel had nmanagenent experience, although not for
several years;



he had "sone col |l ege," although serious doubt was cast upon both just how
much "sone" is and the extent to which the decision-nakers were genuinely
interested in that aspect of Frentzel's background; and he had virtually

no neat experience. Brandt had neither nmanagenent experience nor "sone
col l ege," but she did have extensive neat experience. By June 3, 1991, Bob
Frentzel was on the job in the apprentice position, at the Shop 'n Save
store where Brandt happened to be working as a neat wapper out of the
union hall. As of the date of trial on Brandt's clains, three and one-hal f
years after he was hired and one and one-half years after he conpleted the
apprentice program Frentzel had not been pronoted to a nanagenent
position, despite the fact that Shop 'n Save had filled several openings

for such positions with other individuals.

The sanme day Frentzel went to work for Shop 'n Save, Brandt
confront ed Dougherty and told himshe had previously subnmitted a resune and
had expressed an interest in a position as an apprentice neat cutter. She
tol d Dougherty she believed his failure to consider her for the apprentice
job was sex discrinmnation. Two weeks later, Brandt filed a charge of
enpl oynent di scrimnation against Shop 'n Save with the Equal Enpl oynent
Qoportunity Commi ssion and the M ssouri Comm ssion on Human R ghts. Brandt
filed suit against Shop 'n Save in My 1992, alleging sex discrimnation
and retaliation in violation of Title VIl, 42 U S.C. 88 2000e to 2000e-17,
and the conparable Mssouri enpl oynent discrinination |law, M. Rev. Stat.
88 213.010-.126. Trial was held before a jury and, by consent of the
parties and pursuant to 28 U.S.C. §8 636(c), before a nagistrate judge. The
jury found for Shop 'n Save on Brandt's claim of retaliation, but for
Brandt on her claimof sex discrinination. The jury further detern ned
that Shop 'n Save's conduct in this matter was such that punitive danmages
wer e warrant ed. In addition, in derogation of the court's instructions,
the jury specified not only an anount of punitive damages (which was
supposed to be determined in a |ater proceeding and for which the jury had
no evi dence), but also that Shop 'n Save



shoul d pay Brandt's attorney fees. After disposing of post-trial notions,
the Magistrate Judge entered judgnent on the jury's verdict, awarding
Brandt equitable relief and $22,500 in conpensatory damages. The court
al so awarded Brandt $35,000 in punitive damages and $39, 852.25 in attorney
fees and costs. Judgnent was entered in favor of Shop 'n Save on Brandt's
claimof retaliation. Shop 'n Save appeals.

For its first issue on appeal, Shop 'n Save contends that the court
erred in denying its notion for judgnent as a matter of law (JAM). W
review de novo, "applying the sane standard as the district court and
overturning the verdict only if the evidence, viewed in the |ight nost
favorabl e to the nonnoving party, is insufficient to support the verdict."
Karcher v. Enerson Elec. Co., 94 F.3d 502, 507 (8th Cr. 1996), petition
for cert. filed, 65 U S.L.W 3587 (Feb. 5, 1997) (No. 96-1304). W have
recited the facts in this opinion mndful of that standard, but we have

onitted those facts relating to Brandt's retaliation claim the adverse
j udgnent on whi ch Brandt does not appeal

Shop 'n Save nakes a two-part argunent on its JAM. issue. First, the
conpany clains that Brandt failed to prove a prima facie case of sex
di scrimnation under McDonnell Douglas Corp. v. Geen, 411 U.S. 792, 802
(1973), and its progeny.® In the event we disagree and conclude that

Brandt proved her prina facie case, Shop 'n Save alternatively argues that
Brandt did not sustain her ultinmate burden of proof under St. Mary's Honor
Center v. H cks, 509 U S 502, 511 (1993). That is, Shop 'n Save contends
it answered Brandt's prina facie case with legitimte reasons for its

actions, and that she was unable to show those reasons were a

SMcDonnel | Douglas Corp. v. Green, 411 U. S. 792, 802 (1973),
sets out the analysis to be applied to cases where the proof of
al l eged discrimnation is circunstanti al . Brandt makes no claim
that there is direct evidence Shop 'n Save discrim nated agai nst
her, so the McDonnell Douglas framework is appropriate here.
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pretext for intentional discrimnation. Because we conclude as a matter
of law that Brandt did not prove that her gender was a notivating factor

in Shop 'n Save's decision to hire Frentzel instead of her, we do not
consi der the challenged aspects of the prima facie case. W assune for
purposes of this appeal that Brandt proved a prinma facie case of sex

di scrimnation by a preponderance of the evidence.

Once the enployee offers sufficient evidence to establish a prim
faci e case of unlawful discrimnation, it beconmes the enployer's burden to
produce evidence that it had legitimte, nondiscrimnatory reasons for its
actions. H cks, 509 U.S. at 507. If it does so, the "presunption [of
discrimnation] raised by the prina facie case is rebutted."” [d. (quoting
Texas Dep't of Community Affairs v. Burdine, 450 U. S. 248, 255 (1981))
(alteration added by this Court). The burden of persuasion--"the ultinmate
burden"--then noves to the enpl oyee to prove that the enploynent action in

guestion was taken at least in part because of her sex. I|d. |In this phase
of the case, the enployee ordinarily attenpts to prove that the enployer's
articul ated reasons are pretextual, thus raising the inference that sex was
a motivating factor for the adverse enploynent action. But it is not
enough that the enpl oyee submt evidence of pretext such that the jury
di sbelieves the defendant's "legitinate" reasons. See O Bryan v. KTIV
Television, 64 F.3d 1188, 1192 (8th Cir. 1995) ("[A] plaintiff's proof of
pretext, with respect to the defendant's proffered reason for its actions,

is relevant to, but not dispositive of, the ultimate i ssue of intentiona

discrimnation.") (enphasis added). "That the enployer's proffered reason
is unpersuasive, or even obviously contrived, does not necessarily
establish that the plaintiff's proffered reason of [sex] is correct. That
remai ns a question for the factfinder to answer, subject, of course, to
appel late review-which should be conducted . . . under the ‘clearly
erroneous’ standard . . . ." Hicks, 509 U S. at 524. W conclude, after
de novo review and giving Brandt the benefit of all reasonable



i nferences that mght be drawn fromthe evidence, that the jury's finding
of unlawful discrinination cannot be sustained as there is insufficient
evi dence to support it, and that Shop 'n Save was entitled to judgnent as
a matter of law on Brandt's clains of sex discrinination

Shop 'n Save contends that it proffered a legitimte reason for
hiring Frentzel instead of Brandt. According to the conpany, Brandt was

not qualified to fill the apprentice position as it was conceived by
Dougherty and Fant, because she had neither nmanagenent experience nor "sone
college." W have carefully reviewed the record in this case, and we are

confident that the jury easily mght have found that Shop 'n Save--
Dougherty specifically, with Fant's assistance--created the apprentice neat
cutter position and its qualifications with the express purpose of hiring
Frentzel to fill it, that is, that Shop n' Save's proffered "legitinate
reason" was a fabrication, a pretext for its true reasons. W are so

per suaded oursel ves. But notwi thstanding Shop n Save's arguable
di ssenbling about its reasons for hiring Frentzel, we do not believe that
Brandt has net her burden of proving that the pretext was intended to
conceal unlawful discrimnation or that her gender in any way notivated the
hiring of Frentzel instead of Brandt. The "fact sensitive" issue at this
stage of the analysis is "whether the enpl oyee has provided evidence from
which a reasonable factfinder <could conclude that the enployer
intentionally discrimnated agai nst the enpl oyee for a prohibited reason."
Rot hneier v. Investnent Advisers, Inc., 85 F.3d 1328, 1334 (8th Gr. 1996).

W hold that she has not.

The evidence shows that Frentzel took advantage of his "network" to
| and the apprentice neat cutter position, and that Dougherty obliged his
friend by supporting his application for the position, if not creating a
tailor-made position for Frentzel. W do not condone the exclusion of
Brandt as a viable candidate on this basis. But it is not intentional sex
di scrimination for



Dougherty to hire an unenpl oyed old friend who happens to be male, without
consi dering an applicant who is neither unenployed nor an old friend and
happens to be fermale. An enployer's business decision concerning hiring
need not be a good decision to wthstand a challenge for sex
discrimnation; it is enough that it not be notivated by the gender of the
enpl oyee who is adversely affected by the decision. The proof at trial was
that Shop 'n Save had hired no nmales or fenmales to be apprentice neat
cutters before Frentzel, and has hired none since. It is apparent that the
position was created for Frentzel, with the job's "qualifications" tail ored
to Frentzel's background, rather than that Frentzel coincidentally and
fortuitously happened into a just-created position that required his
"qualifications." The fact that Frentzel has yet to be pronpted to a
managenent position | ends credence to that inference. But such actions,
al though unfair fromthe standpoint of Brandt and persons of either gender
who are simlarly situated, are not a violation of state and federal |aws
prohibiting sex discrinmnation in enploynent. See Hutson v. MDonnel

Douglas Corp., 63 F.3d 771, 781 (8th Cr. 1995) ("[T]he enploynent-
discrimnation | aws have not vested in the federal courts the authority to

sit as super-personnel departnents reviewi ng the wi sdomor fairness of the
busi ness judgnents nmade by enployers, except to the extent that those
judgnents involve intentional discrimnation."). The evidence suggests
that at no tine during the proceedings did Shop 'n Save fully acknow edge
the reasons Frentzel was selected to fill the apprentice neat cutter
position, and the jury evidently found the conpany's prevarication not at
all toits liking. Nevertheless, no reasonable jury could have found that
Frentzel was hired to the exclusion of Brandt because Brandt is fenale.
See Gathright v. St. lLouis Teacher's Credit Union, 97 F.3d 266, 268 (8th
Gr. 1996) (stating that denial of notion for JAML should be affirned "if
a reasonable jury could differ as to the conclusions that could be drawn").

Shop 'n Save thus is entitled to judgnent as a matter of |aw.



Not hi ng in our recent en banc decision in Ryther v. KARE 11, No. 94-
3622 (8th Cir. Mar. 6, 1997), requires a contrary conclusion. This is a

case “where the evidence of pretext is inconsistent with an inference of
intentional discrinmnation.” 1d., slip op. at 7 n.2. O course, Brandt
was free to “rely on the sane evidence to prove both pretext and
discrimnation,” but that does not prevent our reversal of the denial of
Shop ‘n Save's notion for JAML where “the evidence is insufficient for a
reasonable trier of fact to infer unlawful discrimnation.” |1d. at 35 n.13
(Loken, J., in a partial separate concurrence commanding a najority of the
Court en banc.)

Shop 'n Save raises a nunber of other issues in its appeal. Because
of our disposition of the first issue, it is unnecessary for us to consider
t hose that remain.

The judgnent of the District Court is reversed and the case is
remanded with instructions for the court to enter judgnent for Shop 'n
Save.

HEANEY, Circuit Judge, dissenting.

|  respectfully dissent. The mmjority concedes that Brandt
established a prima facie case of sex discrimnation and that she presented
sufficient evidence for a factfinder to conclude that the enployer's
proffered reason for hiring Frentzl was a pretext for its true reason. Yet
the mpjority speculates as to the enployer's actual notivation and
concl udes that Brandt's discrinmination clai mshould not have even survived
a notion for JAML. Qur court should not engage in such conjecture, which
are essentially independent credibility determ nations. Rather, because
Brandt presented nore than adequate evi dence of sex discrimnation to go
to a factfinder, | would affirm the jury verdict and judgnent of the
district court in favor of Brandt.



Brandt established the elenents of a prina facie case of sex
di scri m nati on. First, as a wonan, Brandt is a nmenber of a protected
cl ass. Second, she applied for and was qualified for the position of an
apprentice neat cutter. |n August 1990, Brandt subnmitted an application
to Shop 'n Save for the position and her four-year experience as a neat
clerk prepared her for nearly all of the necessary duties of a neat cutter
and certainly of an apprentice. Third, despite Brandt's qualifications,
she was rejected in favor of a male applicant under circunstances that give
rise to an inference of unlawful discrimnation. At the time she subnitted
her application, she interviewed for the position and was told that
al t hough the conpany could not hire her at the tine, her application would
remain in the active file for one year. Less than a year after Brandt's
interview, Shop 'n Save hired Frentzl, who had not even filled out an
enpl oynent application and who had absolutely no neat-cutting experience.
Under the MDonnell -Douglas franework, Brandt's establishnment of a prinma

facie case created a legal presunption of sex discrimnation that, if
unrebutted, would have entitled her to judgnent as a natter of law. St
Mary's Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993).

To prevent entry of such judgnent, Shop 'n Save had the burden to
articulate a legitimate, nondiscrimnatory reason for its actions. The
conpany stated that it hired Frentzl rather than pronote Brandt because
Frentzl had nmanagenent experience and sone col |l ege educati on and because
t he deci si onmakers were not even aware that Brandt was an applicant for the
position when Frentzl was hired. At this point, the |legal presunption of
discrimnation from Brandt's prima facie case disappeared; yet, as our
court recently clarified en banc, the elenents of the prima facie case
remain as evidence from which the factfinder may infer discrimnation.
Ryther v. KARE 11, No. 94-3622, slip op. at 5-6. (8th Cr. Mar. 6, 1997)
(citing H cks, 509 U S. at 511). As Justice Powell has expl ai ned:
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In saying that the presunption drops fromthe case, we do not
inmply that the trier of fact no |onger may consider evidence
previously introduced by the plaintiff to establish a prinma
facie case. A satisfactory explanation by the defendant
destroys the legally mandatory inference of discrimnation
arising fromthe plaintiff's initial evidence. Nonet hel ess

this evidence and inferences properly drawn therefrom nay be
considered by the trier of fact on the issue of whether the

defendant's explanation is pretextual. |ndeed, there may be
sone cases where the plaintiff's initial evidence, conbined
with effective cross-exam nati on of the defendant, will suffice

to discredit the defendant's expl anation

Texas v. Burdine, 450 U S. 248, 255 n.10 (1991); see also Sheridan v. E
|. DuPont de Nenpburs & Co., 100 F.3d 1061, 1069 (3d G r. 1996) (en banc).

In addition to her prinma facie case, Brandt presented an arsenal of
evidence to discredit Shop 'n Save's articulated reasons for hiring
Frent zl . She alleged that Shop 'n Save pre-selected Frentzl for the
position and tailored the job qualifications to fit him Frentzl was the
only person Shop 'n Save ever hired for the apprentice position with the
"special" job qualifications. Further, it is questionable whether Frentzl
even possessed the qualifications for which he was allegedly hired or, as
the majority notes, that the decisionmakers actually had any interest in
hi s educati on or nmanagenent experience. Evidence of pre-selection and the
creation of a position tailored to Frentzl's qualifications reasonably and
effectively could have discredited Shop n' Save's explanation. See Coble
v. Hot Springs Sch. Dist. No. 6, 682 F.2d 721, 729 (8th Cr. 1982).
Mor eover, Shop 'n Save's decision cannot be defended on the basis of the

relative qualifications of the applicants if those qualifications were not
even consi dered. See Easland v. Tennessee Valley Auth., 704 F.2d 613, 625
(11th Cr. 1983). Further calling into question the veracity of Shop 'n

Save's proffered reason, three and a half years after the conpany hired
Frentzl it had yet to pronbte himto a nanagenent position. Brandt also
i ntroduced evidence that the najority of Shop 'n Save's
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neat clerks were fenale and, at the tine of trial, Shop 'n Save had only
hired one fenmale neat cutter. The evidence that Shop 'n Save has
consi stently mai ntai ned a workforce segregated by gender further buttressed
Brandt's discrimnation claim See Lans v. General Waterworks Corp., 766
F.2d 386 (8th G r. 1985).

Brandt's strong challenges to the defendant's proffered reasons
provi ded additional evidence fromwhich the factfinder could have inferred
that Shop 'n Save's decision was actually notivated by discrimnation. As
our court en banc just restated:

"[When all legitimate reasons for rejecting an applicant have
been elimnated as possible reasons for the enployer's actions,
it is nmore likely than not the enployer, who we generally
assune acts only with sone reasons, based his decision on an
i mperm ssi ble consideration such as [sex]."

Ryther, No. 94-3622, slip op. at 6 (quoting Furnco Const. Corp. v. Witers,
438 U. S. 567, 577 (1977)). O, as Judge Posner put it in his decision for
the Seventh G rcuit en banc, "If the enployer offers a pretext--a phony

reason--for why it fired the enployee, then the trier of fact is permtted,
al t hough not conpelled, to infer that the real reason was [sex]." Visser
v. Packer Eng'g Assoc., 924 F.2d 655 (7th Cir. 1991) (en banc).

| recognize that evidence of pretext may not support a reasonable
i nference of discrimnation in sone cases. "[E]vidence of pretext wll not
by itself be enough to nake a submissible case if it is, standing al one,
i nconsistent with a reasonabl e inference of age discrinmnation." Ryther
No. 94-3622, slip op. at 7. For exanple, in Rothneier v. |nvestnent
Advisers, Inc., 85 F.3d 1328 (8th Cir. 1996), where the enployee
discredited the enployer's reason for his discharge by acknow edgi ng t hat

he was fired for confronting his enployer about alleged SEC viol ations,
clearly no inference of discrimnation remained. [d. at 1335. But this
is
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not a Rothneier-type case. Brandt's pretext evidence does not point to a
nondi scrimnatory reason for passing her over nor has she offered or
acknowl edged such a justification. Rat her, Brandt vigorously nmintains
that Shop 'n Save's decision was actually gender-notivat ed.

Shop 'n Save has consistently argued that it hired Frentzl because
he was nore qualified and because the decisionmakers did not know Brandt
was an applicant, asserting this position to the district court before,
during, and after the trial, and continuing to do so before this court.
Neither the jury, in considering the MHRA claim nor the district court for
the Title VII claim accepted this explanation. Nor does the mmjority,
explicitly finding that the defendant's articulated reasons for hiring
Frentzl were fabricated. Yet, after discrediting Shop 'n Save's given
reason, the majority creates its own, nondiscrimnatory explanation for the
defendant's enpl oynent decision. The majority reaches out and specul ates
that Frentzl was actually hired because of Dougherty's loyalty to an old
friend. |If Shop 'n Save's reason for hiring Frentzl was as the majority
determ ned, Shop 'n Save could have and shoul d have advanced this reason
before the trial court, where it could have been subjected to a legitinmate
inquiry. Shop 'n Save should not benefit fromfailing to assert the "true"
reason for its decision to the district court. As the Third Circuit
st at ed:

We routinely expect that a party give honest testinobny in a
court of law, there is no reason to expect |ess of an enpl oyer

charged with unlawful discrimnation. |f the enployer fails to
cone forth with the true and credible explanation and instead
keeps a hidden agenda, it does so at its own peril. Under

those circunstances, there is no policy to be served by
refusing to permit the jury to infer that the real notivation
is the one that the plaintiff has charged.

Sheridan, 100 F.3d at 1069. There is no basis in the record for the
majority's speculation. Even if there were, however, it would
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be for the factfinder--not this court--to consider in deternmning the
enpl oyer's notive. W need not decide whether a nonbusiness- related
reason for rejecting a qualified woman in favor of a less- qualified,
personal friend of a supervisor nmay ever be the basis for a summary
j udgnent agai nst such a claimant. Suffice it to say that Shop 'n Save's
articul ated reason snacked of pretext, and it was proper for the factfinder
to infer that its real notivation was as Brandt charged

The properly instructed jury determined that Shop 'n Save
di scrim nated agai nst Brandt on the basis of her sex in violation of the
VHRA. The district court then nmade specific findings of fact and
i ndependently determined that Shop 'n Save simlarly violated Title VII.
W shoul d not reverse the verdicts for insufficient evidence unless, after
viewing the evidence in the light nost favorable to the verdicts, no
reasonable factfinder could have returned a verdict for the nonnoving
party. Ryther, No. 94-3622, slip op. at 4. The district court properly
denied Shop 'n Save's notion for JAM.. | would affirmthe court in all
respects and award Brandt the damages to which she is entitled.

A true copy.
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