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Appel l ants’ di sparate i npact and di sparate treatnent clains under
Title VII. The present appeal involves only the District Court’s
rulings with respect to the disparate inpact clainms.?2 For the
reasons set forth below, we affirm

BACKGROUND

The Appellants are a class of 90 |library enpl oyees enpl oyed by
the City of Omaha, Nebraska (the “Cty”). For collective
bar gai ni ng purposes, Gty enployees are represented by a variety of
statutorily <created |abor organizations; the Appellants are
represented by the Cvilian Managenent Professional and Techni cal
Empl oyee Council (“CMPTEC). Contracts negotiated with CMPTEC
typically cover a three year span. In the event of an inpasse,
either the Gty or the bargaining unit may file a petition with the
Comm ssion of Industrial Relations (“CIR’), which has exclusive
jurisdiction over wage di sputes involving Nebraska nunicipalities.
In resolving such disputes, the CIR “nust establish rates of pay
and benefits which are conparable to the preval ent wage rates paid
to workers performng the same jobs with enployers conparable to
Omaha.” Neb. Rev. Stat. 8§ 48-818. The CIR has issued guidelines
declaring that a city is conparable to Omha if it is no nore than
twice as large as Omha and no less than half the size of Omaha.
The CIR has al so issued guidelines to aid in determ ning whet her

Appel | ants have not appealed the jury verdict, nor have they
contested the District Court’s conclusion that the jury's verdict
forecl osed a favorable ruling on their disparate treatnent claim



jobs fromother cities are properly conparable to jobs perfornmed in
Omaha.

Al  positions are grouped into «classifications. The
classifications relevant to this suit are those related to the
Cty s libraries; specifically, the classifications of Librarian I,
Librarian I, Librarian Il1l, Library Specialist, Fiscal Specialist,
O fice Supervisor and Executive Secretary. Tr. at 76.%® In the
past, the Gty had negoti ated across-the-board wage i ncreases to be
applied to all classifications represented by CMPTEC. However, in
1986 the City desired to update its job descriptions, institute
performance appraisals and a nerit pay system and develop a sal ary
structure with wages that insured fairness and equity both anpbng
Gty enployees and with respect to the outside market. Tr. at 54-
55, 61, 695; Jt. App. at 23. To this end, the City conm ssioned a
study to be perforned by Hay Mnagenent Consultants (the “Hay
Study”). Negotiations for the 1989-91 contract began in 1988. The
City attenpted to use the Hay Study as a basis for negotiations,
but its use was opposed by CMPTEC. Tr. at 915-16.% The focal

The class certified by the District Court consisted of al
library enpl oyees affected by the wage scales at issue in this
suit. It should be noted that not all individuals holding the
classification of Fiscal Specialist, Ofice Supervisor and
Executive Secretary are |ibrary enpl oyees and hence are not
included in the class. It should also be noted that al
enpl oyees within these classifications were treated the sane,
regardl ess of whether they worked in the library or el sewhere.

The parties and the District Court agreed that the Hay
Study’s results were irrelevant to the disparate inpact claim
Jt. App. at 2-3. However, as discussed later in this opinion,
the reason the Gty comm ssioned and attenpted to use the Hay
Study is relevant to the issues presented on appeal .
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point of these negotiations was benefits; wages were CMPTEC s
secondary concern. Tr. at 445-46; 799-800. An inpasse devel oped
over this issue, causing CMPTEC to file a petition with the CR
Tr. at 414-15, 430.

In preparation for the hearing before the CIR, both the Cty
and CVPTEC retai ned experts to conduct the wage study required by
law and the CIR s guidelines. The Cty hired Robert O teman, and
CVMPTEC hired Gary Trout man. Dr. Oteman surveyed the cities of
Akron, Tul sa, Colorado Springs, Des Mdines, MI|waukee, Kansas City
(Mssouri), Wchita and Lincoln, as well as Douglas County
(Nebraska), the University of Nebraska Medical Center and the State
of Nebraska. Troutman studied the cities of Akron, C ncinnati
Col orado Springs, Denver, Des Mines, Kansas Cty (Mssouri),
M | waukee, and Tol edo. Al t hough the precise nunbers vary, both
experts agreed that many of CMPTEC s nenbers (and all nenbers of
the class) were paid nore than their counterparts in other
localities.® Faced with this finding from both experts, CMPTEC
feared an unfavorable decision from the CIR and wthdrew its
petition. Tr. at 418-19, 421-22.

As m ght be expected, the Gty was encouraged by the experts’
fi ndi ngs. As the end of 1989 drew near with no contract wth
CWPTEC, the Gty faced three options. The first option was to do
nothing; if 1989 ended wth no agreenment, then the Gty would have
had no obligation to negotiate wages or benefits for that year
Tr. at 422, 812-13, 899. The second option was for the City to

Al t hough contested at trial, the accuracy of Oteman’s and
Troutman’s statistical nethods and the concl usions drawn
t heref rom have not been presented as an i ssue on appeal .
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fileits own petition before the CCRwth the expectation that the
C R woul d order wages decreased for 1989. Tr. at 812-13, 899-900.
The viability of this option was based not only on the experts

reports, but also upon the fact that, with respect to a different
bargai ning unit (Local 251), the CIR had ordered a retroactive
decrease in wages. Tr. at 813, 823-24. The Gty s final option
was to continue attenpts to negotiate a contract covering 1989-91.
Tr. at 813, 900. Utimately, the Gty chose to conbine options two
and three. Tr. at 900-03. The City filed its petition before the
CIR in |ate Decenber 1989; however, an agreenent wth CMPTEC was
still preferred because of the obvious advantages certainty for the
ensuing two years would bring. 1In addition, the Gty really did
not desire to enforce a retroactive wage decrease because of
concerns over fairness and noral e; even when entitled to do so with
respect to Local 251, the Gty negotiated an alternative that did
not require the enployees to actually pay noney back to the City.
Tr. at 823-24.

In early January 1990, the Gty and CMPTEC resuned
negoti ati ons. Instead of the across-the-board wage increase
instituted in past years, the Cty (through its Labor Relations
Director, Thonmas Marfisi) proposed a series of four groupings, with
different wage increases for the classifications wthin each
gr oupi ng. Marfisi began by observing that, despite sone
di ff erences, Oteman’s and Trout man’ s concl usi ons wer e
substantially the same. Tr. at 854. Marfisi then used Qteman’s
findings to group the classifications into four categories, based
on the degree to which OQteman concluded those classifications
were underpaid or overpaid when conpared to the m dpoint of the
maxi mum sal ari es of the other enployers surveyed. Specifically,



Goup | consisted of those classifications that were 8% or nore
above the maximum Goup Il consisted of those classifications that
were | ess than 8% above the mdpoint, Goup IIl consisted of those
classifications that were between the m dpoint and 7% bel ow the
m dpoi nt, and Goup |V consisted of those classifications that were
nmore than 7% bel ow the m dpoint. The |lines separating the groups
were determned by utilizing natural breaks in the percentages.
Tr. at 671, 814-16.

Al menbers of the plaintiff class were anong those within
G oup |I; thus, though they received a wage increase for the years
1989- 91, t hey received a smaller increase than those
classifications in the other three groups. However, the grouping
process evidences a disparate inpact on wonen: CMPTEC represents
250 men and 103 wonren, while the enployees in Goup | consisted of
79 men and 87 wonen.

Eventually, CMPTEC agreed to Marfisi’s proposal. In July
1990, and over strenuous objection from nenbers of the plaintiff
class, the Gty Council passed an ordinance approving the
groupi ngs. The Appellants filed the instant suit in January 1992,
al l eging that passage of the ordinance violated their civil rights,
constituted intentional discrimnation, and resulted in a disparate
i npact on wonen. The District Court concluded that the G vi
Ri ghts Act of 1991 did not apply to this case, and therefore the
only clains submtted to the jury were those brought pursuant to 42
US C 8§ 1983. Followng a jury verdict inthe City's favor, the
District Court determned the jury's verdict was binding with
respect to the intentional discrimnation claim but not the
di sparate inpact claim After finding that the plaintiffs had
denonstrated a di sparate inpact on wonen, the District Court ruled



in the Cty's favor because the Cty had denonstrated a viable
business justification for its actions. This appeal followed.

1. DI SCUSSI ON

A. Application of the Cvil R ghts Act of 1991

The first issue that nust be addressed is Appellants’ claim
that the Gvil R ghts Act of 1991 (the “Act”) applies to this case.
As this question is a legal issue involving statutory construction,
we must conduct a de novo review. Loehrer v. MDonnell Dougl as
Corp., 98 F.3d 1056, 1061 (8th Cr. 1996). Qur i ndependent
consi deration persuades us that 8 105 of the Act does not apply

retroactively.
Section 105, which is codified at 42 U.S.C. § 2000e-k(1)(A),
provi des t hat

An unl awful enpl oynent practice based on disparate inpact is
established . . . only if --

(I') a conplaining party denonstrates that a
respondent uses a particular enploynent practice that
causes a disparate inpact on the basis of . . . sex

and the respondent fails to denmpbnstrate that the
challenged practice is job related for the position in
guestion and consistent wth business necessity; or

(t1i) the conplaining party [denonstrates] an
alternative enploynent practice and the respondent
refuses to adopt such alternative enpl oynent practice.



The Act was Congress’s response to a series of Suprene Court
deci si ons; anong the decisions specified by Congress was Wards Cove
Packing Co. v. Atonio, 490 U S 642 (1989), and 8§ 105 “is a direct
response to Wards Cove.” Landgraf v. USI Film Products, 114 S. C.
1483, 1489 (1994). In Wards Cove, the Suprene Court held that a
busi ness justification was a practice that “serves, in a

significant way, the legitinmte enpl oynent goals of the enpl oyer”
and further directed that “the enployer carries the burden of
produci ng evi dence of a business justification for his enpl oynent
practice [but that] the burden of persuasion . . . remains wth the
di sparate-inpact plaintiff.” Wards Cove, 490 U. S. at 659.

I n passing 8 105, Congress intended to codify the standard
enunci ated by the Suprene Court in &Giggs v. Duke Power Co., 401

U S. 424 (1971). Al though this is not an appropriate case to
detail all the differences between Giggs and Wards Cove, it is

appropriate to point out that there are significant differences
bet ween t he two.

Under Wards Cove, after the plaintiff established a prinm
facie case of disparate inpact, the defendant enployer bore
the burden of producing evidence of a legitimte business
justification in defense of the challenged policy. The
burden of persuasion, however, remained on the plaintiff.
Under the Giggs standard, the burden is on the defendant
enpl oyer to prove both a "conpelling need" for the chall enged
policy, and the lack of an effective alternative policy that
woul d not produce a simlar disparate inpact.

Bradley v. Pizzaco of Nebraska, Inc., 7 F.3d 795, 797 (8th Cr.
1993); see also Houghton v. Sipco., Inc., 38 F.3d 953, 958 (8th Cir.
1994) .




We nust begin by exam ning the |anguage of the Act itself
while keeping in mnd that “there is no special reason to think
that all the diverse provisions of the Act nust be treated
uniformy for such purposes.” Landgraf, 114 S. C. at 1505. 1In
presenting their text-based argunment, Appellants rely upon 8§ 402 of
the Act, which provides as foll ows:

(a) Except as otherw se specifically provided, this Act and
the anmendnents nmade by this Act shall take effect upon
enact ment .

(b) Notw t hstandi ng any ot her provision of this Act, nothing
inthis Act shall apply to any di sparate inpact case for which
a conplaint was filed before March 1, 1975, and for which an
initial decision was rendered after October 30, 1983.

It seens clear that 8§ 402(b) descri bes one case and one case only;
nanely, Wards Cove. See Landgraf, 114 S. C. at 1493. Appellants
contend that by specifically exenpting Wards Cove fromthe Act’s

application, and by declaring that, except as provided, the Act was
to take effect upon enactnent, the Act nust apply to all other

cases -- including this one. The major flawin this argunent is
that the Suprenme Court has explicitly rejected it -- twice. 1d. at
1494-96; Rivers v. Roadway Express., Inc., 114 S. C. 1510, 1514-15
(1994). In rejecting this analysis with respect to 8 102 of the

Act, the Landgraf Court noted that “[h]ad Congress w shed § 402(a)
to have such a determnate neaning, it surely would have used
| anguage conparable to its reference to the predecessor Title VI
damages provision in the 1990 | egi slation: that the new provisions
shal|l apply to all proceedings pending on or conmenced after the
date of enactnment of this Act,” 114 S. C. at 1494 (citation



omtted).® The Rivers Court, when presented with the sane argunent

wWith respect to retroactive application of 8 101, noted that the
argunment “is no nore persuasive as to the application of 8§ 101 to
preenact ment conduct than as to that of § 102.” 114 S. C. at
1514.

The above reasoning applies with equal force to 8 105. Had
Congress intended for 8 105 to apply retroactively, it would have
said so clearly and directly: just like it didin Title VII. @G ven
the inportant considerations involved in deciding to apply a
statute retroactively, we do not believe Congress would have
enpl oyed such tortured |anguage to achieve this result. See
Landgraf, 114 S. C. at 1495.

Appel I ants acknow edge Landgraf’s holding, but contend it
should not apply in this case because it would render 8§ 402(b)

meani ngl ess. However, as Landgraf explains, “[i]t is entirely
possi bl e -- indeed, highly probable -- that, because it was unabl e

to resolve the retroactivity issue with the clarity of the 1990
| egi sl ation, Congress viewed the mater as an open issue to be
resolved by the Courts. . . . The only matters Congress did not
| eave to the courts were set out with specificity in 88 109(c) and
402(b).” Landgraf, 114 S. C. at 1494-95 (enphasis in original).

"'n 1990, a conprehensive civil rights bill passed both
Houses of Congress. Al though simlar to the 1991 Act in many
ot her respects, the 1990 bill differed in that it contained
| anguage expressly calling for application of many of its
provi sions, including the section providing for damges in cases
of intentional enploynent discrimnation, to cases arising before
its (expected) enactnent. The President vetoed the 1990

| egi sl ation, however, citing the bill's “unfair retroactivity
rules’ as one reason for his disapproval.” Landgraf, 114 S. C

at 1491-92 (footnote omtted).
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Rejecting Appellants’ argunment does not render 8§ 402(b)
meani ngl ess.

Havi ng concl uded that Congress did not specifically declare
that the Act is to apply retroactively, “we nust consider whether
the new statute woul d have a true retroactive effect, i.e., ahether

it would inpair rights a party possessed when he acted, increase a
party’s liability for past conduct, or inpose new duties wth

respect to transactions already conpleted.”” Miitland v. University
of M nnesota, 43 F.3d 357, 361 (8th Cr. 1994) (quoting Landgraf,
114 S. C. at 1505) (footnote omtted). A statute is not

retroactive nerely because it applies to conduct that occurred
prior to the statute’s enactnent; “[t]he conclusion that a
particular rule operates <«etroactively’ cones at the end of a
process of judgnent concerning the nature and extent of the change
in the law and the degree of connection between the operation of

the new rule and a rel evant past event.” Landgraf, 114 S. . at
1499. dven the broad effect of 8§ 105, it cannot be characterized
as simply a procedural change. Cenerally speaking, §8 105

real l ocates and rai ses the burden of persuasion with respect to a
business justification defense and redefines precisely what
constitutes a valid business justification. It seens clear, then,
that application of 8 105 would attach new | egal consequences to
enpl oynent decisions made prior to its enactnent, rendering
i nperm ssible certain acts that were previously permssible and
giving enployers different issues to consider when naking
decisions. W have no difficulty concluding that 8 105 attaches
new consequences to prior conduct and significantly alters the

11



| egal terrain that enployers nust traverse. Consequently, we hold
that &8 105 does not apply retroactively.’

B. Di sparate | npact Anal ysi s

The enpl oynent decision attacked by the Appellants is the
City’'s decision to place all classifications within the four
groupi ngs; Appel lants have specifically declared that this, not the
decisions regarding the anmpbunt of raise to award on an annua
basis, is the practice they challenge. The District Court found
t hat the groupings had a disparate inpact on wonen, and the Cty
has not appeal ed that determ nation.

Once a plaintiff has denonstrated that an enpl oynent practice
has a disparate inpact, the enployer is called upon to offer a
busi ness justification for the practice. “This phase of the
di spar at e-i npact case contains tw conponents: first, a
consideration of the justifications an enployer offers for his use
of these practices; and second, the availability of alternative
practices to achieve the sane business ends, wth Iless
[discrimnatory] inpact.” Wards Cove, 490 U S. at 658. A wvalid

As an alternative argunent, Appellants contend that the
Cty s violation was continuing in nature, thereby permtting
retroactive application of 8§ 105 under the facts of this case.

We di sagree for two reasons. “W are not famliar with any
Eighth Grcuit | aw where the concept of continuing violation,
ordinarily associated wwth statutes of limtations issues, has
been enpl oyed to overcone a non-retroactivity rule.” Caviness V.
Nucor - Yanmat o Steel Co., No. 95-3482, slip op. at 8 n.1 (8h G
Jan. 29, 1997). W went on to opine that applying the continuing
violation doctrine in this manner would violate Landgraf. |d.

We are now bound by our decision in Caviness.
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busi ness justification describes a business practice that “serves,
in a significant way, the legitimate enploynent goals of the

enployer.” 1d. At 659. An insubstantial justification will not
suffice, but an enployer need not denonstrate that the practice is
essential or indispensable. Ld. Even if the enployer can
denonstrate a valid business justification, the plaintiff still has

the opportunity to persuade the fact finder that alternative
practices would have equally satisfied the enployer’s interests

W thout creating a disparate inpact. “O course, any alternative
practices which respondents offer up in this respect must be
equal ly effective as [the enployer’s] chosen . . . procedures in
achieving [their] legitimate goals.” [d. at 661. |In determning

whet her proffered alternatives are equally effective, the fact
finder may consider factors such as efficiency, cost, or other
burdens associated wth the alternative. |d.

Qur review of the record denonstrates that the District
Court’s findings were not clearly erroneous.® The District Court
found that the Gty s goal was to create a fair and equitable
manner for inplenmenting wage increases for CMPTEC s nenbers. This
pur pose was described in other portions of the record as a desire
to reach a fair and equitable settlenent with the wunion.
Appel  ants do not deny that this is a valid business justification,
but rather claimthat adoption of the groupings was not notivated

Appel I ants suggest that the issue of business justification
is a mxed issue of law and fact and is subject to a de novo
review. W disagree. Wards Cove suggests that the enpl oyer nust
“persuade the trier of fact” to succeed with the defense, Wards
Cove, 490 U. S. at 660, and we have previously treated the issue
as one of fact. Bradley, 7 F.3d at 798; see also Ml endez v.
I[Ilinois Bell Tele. Co., 79 F.3d 661, 670 (7th Cr. 1996).
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by this goal. Appellants contend that the evidence denonstrates
that the Cty’'s goal was sinply to negotiate a contract, but the
record belies this contention. The Gty had no obligation to
negotiate 1989's wages, and were in a good position to present a
successful petition to the CIR  As things turned out, the Gty
desired to negotiate a contract for 1989-91 if possible, but the
record does not denonstrate this to be the sole reason for the
groupi ngs that were eventually adopted. As far back as 1986 the
Cty was interested in insuring equity in pay, with equity neasured
not only internally but also in conparison to what other cities
were paying their enployees. This is why the Hay Study was
comm ssioned, and this is why the City tried to use the Hay Study
during the initial round of negotiations. The testinony of Tom
Marfisi describing his reasons for making the proposal that was
eventually adopted nore than adequately supports the District
Court’s findings that the groupings were adopted to pronote
fairness and equity.

Appel l ants al so attack the District Court’s finding that the
evi dence supported the groupings that were adopted and that the
groupi ngs pronoted the interest of fairness and equity. Relying on
Christensen v. lowa, 563 F.2d 353 (8th Cr. 1977), Appellants
contend the studies conducted by O teman and Trout man were fl awed

because they exam ned wages in an artificial market defined by
Nebraska statutes and CIR regul ati ons as opposed to wages in the
mar ket in which Omha conpetes for library enployees. Christensen

does suggest that wage deci sions nmay be based upon the realities of
the market in which the enployer nust conpete for workers. 563
F.2d at 354, 356. However, we disagree with Appellants’ contention
that the Gty’'s decision was based on studies of irrel evant
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markets. W do not base this decision on the sinple fact that the
deci sion was based on analysis of the markets described in Nebraska
statutes and CIR regul ations, but rather because evidence in the
record supports the conclusion that the markets studied by Qteman
and Troutman are, in fact, the markets that Oraha conpetes in when
hiring library enployees. Tr. at 543-44, 564-66, 585, 717-18, 730-
31.

Finally, Appellants dispute the District Court’s declaration
that they failed to introduce evi dence denonstrating the existence
of a viable alternative. Appel  ants concede that they did not
address this issue in their post-trial brief, but contend that they
nonet hel ess presented evidence of three viable alternatives.
However, Appellants were not nerely silent in their post-trial
brief; Appellants advised the District Court that “an alternative
option is not relevant in this case because no busi ness necessity
has been denonstrated by Defendant.” Davey v. Gty of QOmha, No.
8: CV92- 00046, slip op. at 23 (D. Neb. Apr. 15, 1996) (quotation
omtted). By telling the District Court that it did not need to
di scuss alternative options, Appellants abandoned the issue and

cannot raise it on appeal. Kranmer v. Kemma, 21 F.3d 305, 308 (8th

Cr. 1994) (“Failure to give the district court a first opportunity
to decid[e] the nerits of an argunent constitutes a waiver of that
argunment.”).

Even if Appellants had properly presented the issue to the
District Court for consideration, we do not believe the outcone of
this case would be different. The first alternative, an across the
board increase equally applied to all CWTEC nenbers, is not viable
within the nmeaning of Wards Cove because it does not pronote the

Cty' s goal of noving wages closer to those paid in conparable
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cities. The second alternative, inplenentation of the Hay Study’s
recommendations, is curious in light of testinmony fromone of the
Plaintiffs that the recommendati ons woul d have an “adverse inpact”
on library enployees. Tr. at 82. Furthernore, although the Hay
Study did conclude that there was less “internal equity” wth
respect to library positions, the Hay Study reached the sane
conclusion as did Gteman and Troutman in concluding that |ibrary
enpl oyees were paid above enployees with simlar duties in other
cities. Tr. at 711. Appellant has not pointed to any portion of
the record that denonstrates that the Hay Study woul d have both (1)
had a | ess disparate inpact and (2) equally satisfied the Gty’'s
goal s when conpared to the plan that was adopted. Cf. Wards Cove,

490 U. S. at 660 (burden of persuasion with respect to viability of
alternatives rests wth plaintiff). Finally, Appel | ant s
surrendered the opportunity to rely on the Hay Study when they
represented to the District Court that “the Hay Study is irrel evant
to Plaintiffs’ disparate inpact claimand . . . that the plaintiffs
[sic] have never clainmed that the Hay Study supports [the disparate
i npact] part of their case.” Jt. App. at 3.

Appellants’ third and final suggested alternative was for the
City to divide the groupings in different manners or utilize a
di fferent nunber of groupings. The record denonstrates the
groupi ngs were nmade by listing the various job classifications in
order of the degree to which their wages were over or above the
aver age nedi an wages fromother cities, and the lines were drawn in
natural breaks in those percentages. Appel  ants specul ate that
al ternative groupings would have been as or nore effective at
achieving the Gty s goal of external equity; however, as with the
other proffered alternatives, they have failed to identify any
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evi dence denonstrating that equally viable alternatives woul d have
been equally effective in achieving the City's goals.

[11. CONCLUSI ON

For the foregoing reasons, the judgnent in favor of the Gty
i s AFFI RVED.

HEANEY, Circuit Judge, concurring and dissenting.
| concur in Section B of the majority’s opinion for the

reasons stated therein. | disagree, however, with the ngjority’s
conclusion that Section 105 of the Cvil R ghts Act of 1991 is not
retroactive. Assumng retroactivity, | nonetheless believe that

the librarians’ claimunder the Gvil Rghts Act fails for the sane
reasons they did not succeed under Section 1983.

A true copy.
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