No. 96-2353

In Re Exec Tech Partners, a
M ssouri General Partnership

Debt or .

Exec Tech Partners, a M ssouri
General Partnership,

Pl ai ntiff/ Appell ee,
V.
Resol uti on Trust Corporation,
Def endant ,
Mar k One,
Interested Party/ Appell ee,
Boat nen’ s Bank of Kansas,
Interested Party,
BGM | ndus_tri es, Inc.; DD M Ward
Construction Conpany, Inc.;
Edwar ds McDowel |, Inc.,

Interested Parties/
Appel | ees,

Myron W Hai th,

Interested Party,
RTC Mortgage Trust 1994- N2, by
and through its servicer

Anr esco Managenent, Inc.,

Def endant / Appel | ant .
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Appeal from the United States

District Court for
District of Mssouri.

the Western



Subm tted: January 15, 1997

Filed: February 27, 1997

Bef ore BOMWAN and MURPHY, Circuit Judges, and JONES,! District Judge.

MURPHY, Circuit Judge.

This case involves the relative priority in bankruptcy of a
nmechanic's lien and two deeds of trust. Upon filing bankruptcy, Exec Tech
Partners (Exec Tech) initiated this action to deternine the relative
priority of its creditors. The bankruptcy court? concluded that the
nmechanic's lien held by DM Ward Construction Co. (Ward) had priority over
two prior deeds of trust, one of which was held by RTC Mrtgage Trust
(RTC). The district court® affirmed, and RTC appeal s fromthe finding that
it waived its priority.* W affirm

In 1989, Exec Tech purchased two buildings by assumng the
obligations under a deed of trust held by Honme Savings Association of
Kansas City (Hone Savings). RTC |ater becane the receiver for

The Honorabl e John B. Jones, United States District Judge for
the District of South Dakota, sitting by designation.

The Honorable Arthur B. Federman, United States Bankruptcy
Judge for the Western District of M ssouri.

The Honorable Otrie D. Smth, United States District Judge
for the Western District of M ssouri.

“At the outset of this litigation, RTC and Boatnmen’s Bank of
Kansas (Boatnen’'s) each held separate deeds of trust on the
property held by Exec Tech. The bankruptcy court concl uded that
the deed of trust held by Boatnen’'s took priority over that held by
RTC pursuant to a subordi nation agreenent between the two. Counsel
for RTC noted at oral argunent that RTC has recently acquired the
second deed of trust previously held by Boatnen’s. It is therefore
not necessary for us to consider the relative priority between the
deeds of trust.

-2



Honme Savings and is now the obligee under the deed of trust.

In 1992, Exec Tech won a bid to |l ease the buildings to the Mlitary
Entrance Processing Station. |In order to performthe bid, the buildings
needed extensive renovation. RTC chose not to |lend Exec Tech the npney
needed for the renovation, but agreed to subordinate $1, 650,000 of its deed
of trust to a new |l ender so that Exec Tech could obtain financing for the
project. First Continental Bank & Trust, which has since been purchased
by Boatnen's, |oaned Exec Tech $1, 650, 000. The | oan was secured by a
second deed of trust. First Continental, now Boatnmen's, and RTC entered
into a subordination agreenment for the anmount of the |oan

RTC actively nonitored the construction project. Under the
subor di nati on agreenent between RTC and Boat nen's, RTC

1. received the construction plans, specifications, a l|ist of
subcontractors, a draw schedule and a cost breakdown by
subcont r act or,

2. reviewed each draw request and was able to object to any draw
request,

3. received copies of any change orders.

In addition, the record shows RTC was aware that Ward was the genera
contractor for the project, RTC approved the architect and the engineer for
the project, and RTC was kept abreast of the construction progress by a
representative of Exec Tech

Particularly relevant to this appeal is how funds were disbursed for
the project. RTC approved ten separate draw requests for project funds.
The | ast draw request approved by RTC was submitted on Decenber 9, 1993,
and in it Ward stated that the construction was 100% conpl ete. Ward was
also required to sign a lien waiver concurrently with any paynent it
received. Ward signed lien waivers for each paynent received under the
first ten draw requests.



The present dispute centers on Ward's |ast request for paynent. On
March 11, 1994, Ward subnitted an additional change order to Exec Tech for
$144,837.97, representing changes required to conplete the project plus
Ward's retainage fee. This work on the changes was conpl eted before
Decenber 9, 1993 and was not included in any of the first ten draw
requests. RTC never approved a disbursenent, and Ward never signed a lien
wai ver for this final anount. When Ward was not paid, it filed and
perfected a nmechanic’s lien for the entire $144, 837. 97.

The parties stipulated to the validity of Ward's nmechanic’s lien, and
the only question on appeal is the relative priority of the nmechanic's lien
and the deeds of trust. Like the district court, we review the bankruptcy
court's legal conclusions de novo and its factual findings under the
clearly erroneous standard. Montgonery v. Ryan (In re Mntgonery), 37 F. 3d
413, 414-15 (8th Cir. 1994). Absent an overriding federal law, the
exi stence and nagni tude of valid clains against a debtor are determ ned by

state law, which in this case is that of Mssouri. See Speer v. Wathers
(In re Weathers), 40 B.R 634, 638 (Bankr. WD. M. 1984).

Mechanic's liens are encunbrances on real property "to secure a
priority of paynment for the perfornance of |abor or the supply of materials
to buildings, or other inprovenents." Inre Gateway Cr. Bldg. |Investors,
Ltd., 95 B.R 647, 650 (Bankr. E.D. M. 1989) (citations onitted).
Normal |y the holder of a prior deed of trust would maintain its priority

over a nechanic's lien for later inprovenents to an existing piece of
property. |d. at 650. The holder of a prior deed of trust can waive its
priority over a nechanic's lien, however, even over a nechanic's |lien based
on inprovenents to existing property. 1d. at 651. \Wether waiver has
occurred is a question of fact. Kolb Grading, Inc. v. Lieberman Corp., 837
S.W2d 924, 934 (Mb. Ct. App. 1992).

In general, a nortgagee waives its priority when it induces



the furnishing of |abor or material by the materialnmen. Trout Invs., lInc.
v. Davis, 482 S.W2d 510, 517 (M. C. App. 1972). At |east two cases have
hel d that know edge of the construction giving rise to a nechanic's lien

is sufficient to find that a lender has waived its priority over the
nmechanic's lien. See Gateway, 95 B.R at 654-55; Cnco Enters.. Inc. v.
Lake St. lLouis Estates Co., 557 S.wW2d 9, 10 (Mb. C. App. 1977). Oher
cases seemto require that the | ender have know edge of the construction

and participate actively in the project. See. e.qg., Genesis Eng'g Co. V.
Haueser, 829 S.W2d 579, 580 (Mdb. Ct. App. 1992); Kranz v. Centropolis
Crusher, Inc., 630 S.W2d 140, 147-50 (Mb. Ct. App. 1982).

There is no one precise test for waiver because waiver is an
equitable doctrine without a rigid |legal formula. Kranz, 630 S.W2d at
147. The bankruptcy court found that RTC and Boatnen's had wai ved their
priority because both knew about the construction project and partici pated
init. Examination of the record shows that these findings of waiver are
not clearly erroneous.

RTC wai ved its priority because it had know edge of the construction
and was an active participant in the renovation project. It agreed to
subordinate its deed of trust to nake the project |oan possible. It could
have expected ultimately to benefit fromthe project by an increase in the
value of the collateral securing its deed. Under the subordination
agreerment between RTC and Boatnen's, RTC received a copy of the plans and
specifications of the renovation, a list of subcontractors, and a copy of
the draw schedul e. RTC al so reserved the right to object to any draw
request, and it received copies of any change orders. RTC approved the
architect and the engi neer associated with the project, knew Ward had been
sel ected as the general contractor, and was kept inforned about the status
and progress of the construction by one of Exec Tech's partners, Mron
Haith. RTC waived its priority because its extensive involvenent in the
project induced Ward to provide the necessary material and | abor



RTC argues it did not knowingly waive its priority because its
approval of the draw requests was procured by nmnisrepresentation
Specifically, RTC alleges that Ward's certification in the tenth draw
request that the construction was conpl ete was fraudul ent because it knew
there remai ned work to be bill ed. RTC also alleges that it was led to
believe that liens could not be filed for any of the work perfornmed by
Ward. RTC did not raise a msrepresentation claimin the trial court, in
this case the bankruptcy court. RTC did devote a portion of its district
court brief to the misrepresentation theory, but the district court did not
specifically address that claimin its opinion

Cenerally, this court will not review an issue not raised at trial
unless to do so would result in a miscarriage of justice or a substanti al
injustice. Unigroup, Inc. v. O Rourke Storage & Transfer Co., 980 F.2d
1217, 1222 (8th Gr. 1992); Kern v. Prudential Ins. Co., 293 F.2d 251, 259
(8th Cir. 1961). It would not result in a mscarriage of justice or a

substanti al injustice to decline to consider RTCs clainms of
m srepresentation. RTC induced Ward to provide | abor and material for the
project before the all eged nisrepresentati ons concerning the di sbursenent
process occurred. Even assuming Ward's certification of conpleteness in
the tenth draw request was inaccurate, such a finding would not negate a
conclusion that RTC waived its priority by its earlier know edge and
actions.

Moreover, RTC s misrepresentation clains are not supported by the
facts. RTC argues Ward's certification that the construction was 100%
conpl ete was fraudul ent because Ward knew there remai ned work orders to be
submtted. But testinony at trial indicated that it is not unusual for a
general contractor to submt additional bills after the project is
conpl et ed because expenses often continue to be tabul ated after the actual
construction is finished. Although there nay be a di spute about whether
this work was authorized by the construction contract, Ward sinply
certified that



the project was conplete on Decenber 9, 1993, not that it had submtted its
final bill. RTC may not have realized that additional bills would be
submtted, but it does not follow that RTC s approval of previous
di sbursenents was procured by m srepresentation

RTC al so argues Ward is estopped fromasserting the priority of its
lien because Ward was required to sign lien waivers for each paynent it
received. Each draw request form approved by RTC stated |ien waivers woul d
be obtained from Ward before, or concurrently with, the disbursenent of
funds. Unlike the case relied upon by RTC, Ward never signed a |ien waiver
for the work that is the subject of the lien. See Herbert & Brooner
Construction Co. v. Golden, 499 S.W2d 541, 546 (M. C. App. 1973). Ward
only signed lien waivers when it received paynent for its work. Since Ward

never signed a waiver for the work in dispute here, it is not estopped from
claimng its lien has priority.

RTC al so argues that the subordinati on agreenent between Boatnen's
and RTC cannot formthe basis for waiver because Ward was unaware of the
subordi nation agreenent and therefore could not have been induced to
provide labor and material by its terns. It is not the terns of the
subordi nati on agreenent that induced Ward, however, but the fact that it
provi ded fundi ng.

RTC contends that if waiver is prenised on the subordination
agreenent, its waiver should be linited by the terns of that agreenent.
Since RTC only agreed to subordi nate $1, 650, 000 to Boatnen's deed of trust,
it should not be deened to have waived its priority for nore than that
anount . A subordination agreenment is to be interpreted according to
ordinary contract principles. |n re General Hones Corp., 134 B.R 853, 864

(Bankr. S.D. Tx. 1991). A contract generally binds no one except the
parties. Continental Cas. Co. v. Canpbell Design Group. Inc., 914 S.W2d
43, 44 (Mo. C. App. 1996). Ward was not a party to the subordination
agr eenent ,




and RTC has not articul ated why Ward' s cl ai ns agai nst Exec Tech shoul d be
limted by an agreenent between two separate creditors. Wiile the
subordi nati on agreenent denonstrates RTC knew about and participated in the
project, Ward's cl ains agai nst Exec Tech are not linmted by the terns of
a separate agreenent between RTC and Boat nen’s.

For these reasons, the judgnent giving priority to the nmechanic's
lien is affirnmed.
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