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Bef ore BOMWAN and HEANEY, Circuit Judges, and SMTH,! District Judge.

BOMWAN, Circuit Judge.

Frank J. Taylor appeals from the decision of the District Court?
granting sunmary judgnent to the United States on sone of his clains
against the Internal Revenue Service (IRS), and dismissing the rest for
failure to state a claim See Taylor v. United States I RS, 915 F. Supp.
1015 (N.D. lowa 1996); Taylor v. United States IRS, 186 B.R 441 (N.D. |owa
1995). We affirm

The HONORABLE ORTRIE D. SMTH, United States District Judge
for the Western District of Mssouri, sitting by designation.

2The Honorable Mark W Bennett, United States District Judge
for the Northern District of |owa.



For tax years 1981 through 1988, Taylor did not tinely file federa
i ncone tax returns, nor did he file state incone tax returns. |In 1987, he
filed a petition in bankruptcy under Chapter 7 of the Bankruptcy Code. In
1989, he was denied a discharge for various infractions, including failing
to follow court orders and to keep records, and transferring assets in
violation of the Bankruptcy Code. Five years later, the trustee had
| ocated only eighteen dollars in assets, so the bankruptcy court nade no
determ nations as to creditors' clainms. The case was disnissed on Apri
27, 1993.

In 1986, 1987, and 1991, the IRS nmade three disclosures of witten
tax information concerning Taylor to the |Iowa Departnent of Revenue and
Fi nance (I DORF), pursuant to specific witten requests fromthe |IDORF. The
I RS had been investigating Taylor, but did not bring crimnal charges
against him The state of lowa, however, followi ng an investigation by the
| DORF that was based at least in part on the information it received from
the IRS, filed crimnal charges against Taylor for his failure to pay state
taxes or file returns. Taylor was convi cted.

On March 11, 1993, Taylor brought an adversary proceeding in the
Bankruptcy Court, clainmng violations of the Internal Revenue Code (IRQO),
the Privacy Act, and his alleged constitutional privacy rights.® He also
asked the court to determine his federal tax liabilities for certain tax
years. The court granted sumary judgrment for the United States on sone
of Taylor's clains and dism ssed the rest of his clains. Taylor appeals.

3Soon after Taylor filed his conplaint, on April 19, 1993, the
| RS noved to withdraw the reference of the case to the Bankruptcy
Court so that the case could proceed in the District Court. The
nmotion was granted on August 3, 1993. See Taylor v. United States
IRS, 186 B.R 441, 444 (N.D. lowa 1995).

-2



W address first Taylor's argunents that the RS wongfully disclosed
his tax information to the IDORF in violation of federal statutes. The
court granted summary judgment to the United States on those causes of
action, and we review de novo. Initially we note that any fact issues
Tayl or asserts do not concern material facts, so we are faced only with the
guestion whether the United States is entitled to judgnent as a natter of
law. See Fed. R CGv. P. 56(c).

A

Under the IRC, federal tax "[r]eturns and return infornmation shal
be confidential" and are not subject to disclosure under ordinary
circunstances. 26 U.S.C. 8 6103(a) (1994). Certain exceptions obtain,
however, including one that permts disclosure to state tax officials "upon
written request by the head of" the state taxing authority, "for the
purpose of, and only to the extent necessary in, the adm nistration of
[state tax] laws." 1d. 8 6103(d)(1) (1994). Taylor asserts that federa
officials disclosed his tax information without the requisite witten
request fromthe | DORF.*

“Tayl or also makes a summary challenge to the scope of the
materials the |IRS disclosed, but he fails to identify wth
specificity which of the docunents that were disclosed to the | DORF
do not fall within the rather broad definitions of "return" and
"return information,” and why they do not. See 26 U S.C. § 6103(b)
(1994) (defining return and return information). In addition to
the expansive definition of return found in 8§ 6103(b)(1),
"8 6103(b)(2) contains an el aborate description of the sorts of
information related to returns that [the IRS] is conpelled to keep
confidential,” Church of Scientology v. IRS, 484 US. 9, 15
(1987)--or is permtted to disclose pursuant to an exception.

Tayl or further argues that "the District Court ruling totally
fails to address the Fourth Anmendnent unreasonable search and
seizure ramfications" of the disclosures, an issue that, he
contends, arises because the disclosures were nade wi thout a
warrant and the IRS' s investigation was crimnal. Appel lant' s
Brief at 11. Tayl or does not contend that he even nade this
argunment in the District Court, but if he did, his brief's single
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Tayl or contends that the witten correspondence fromthe IDORF to the
IRS specifically requesting tax information on Taylor cane too late
because the tenor of the correspondence proves that an oral discussion of
protected tax information took place before the IRS received the witten
requests. The District Court granted summary judgnent to the United States
on the grounds that an Agreenent on Coordination of Tax Adm nistration
(March 30, 1983) and three Federal -State |Inplenenting Agreenents (June 4,
1984; OCctober 20, 1986; and May 7, 1990) between the IRS and the | DORF
constitute the necessary witten request. W agree.

There is no indication in the text of the IRC s confidentiality and
di scl osure statute that Congress intended to require an individualized
request in order to satisfy the strictures of § 6103 relevant to discl osure
to state tax officials. Wiat is required of the witten statenent is: (1)
that the request be made "by the head of" the state agency charged under
state law "with responsibility for the adnm nistration of State tax | aws";
(2) that the request designate the individuals who are the representatives
of the state taxing authority to receive the tax information; and (3) that
the representatives naned not be the chief executive officer of the state
or any person who is not an enpl oyee of the taxing authority (nor certain
other state enployees described in the statute). Taylor does not claim
that the Agreenent on Coordination and the I nplenenting Agreenents between
the IRS and the IDORF do not neet the requirenents of the statute.
Moreover, we have exam ned the portions of the agreenents that the parties
submtted in the record on appeal and we see nothing to suggest that these
docunents fail to satisfy the statutory requirenents of § 6103(d). CQur
concl usi on accords with those

sentence on this issue fails to nake a | egal argunent that we may
consider in this appeal of his civil action against the |IRS.
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reached by two of our sister circuits. (The I RS has coordinating and
i npl enenting agreenents with the taxing authorities of all fifty states.)
See Long v. United States, 972 F.2d 1174, 1179 (10th Cir. 1992); Smith v.
United States, 964 F.2d 630, 633 (7th Cr. 1992), cert. denied, 506 U.S.
1067 (1993).

Tayl or argues that, if we allow the agreenents at issue to operate
as standing requests for disclosure of taxpayer information, we wll
"totally eviscerate[] Section 6103 as a statutory inplenentation of a right
of privacy." Appellant's Brief at 12. W disagree. The confidentiality
of taxpayer information is by no neans absol ute. The bulk of § 6103
constitutes exceptions to the general rule of non-disclosure. See Church
of Scientology v. IRS, 484 U S. 9, 15 (1987) ("Subsections (c) through (0)
of 8 6103 set forth various exceptions to the general rule that returns and

return information are confidential and not to be disclosed. These
subsections provide that in sonme circunstances, and wth special
saf equards, returns and return information can be nade available to

state tax officials . . . ."). Notwithstanding the need to prevent abusive
di scl osure of federal taxpayer information by the IRS and ot hers, Congress
clearly recogni zed the need for disclosure of such information in certain
carefully delineated circunstances. Di scl osure of individual taxpayer
information by the IRSto a state taxing authority via a standing witten
agreerment that is carefully crafted to satisfy concerns for confidentiality
i mpl erents rather than "eviscerates" the will of Congress.

Tayl or also argues that the District Court erred in granting summary
judgnent to the United States on his claimthat the disclosures to the
| DORF violated the Privacy Act, 5 U S C § 552a (1994). Section 552a
prohibits federal agency disclosure of "any record" kept by that agency
"unl ess di sclosure of the record would



be . . . for aroutine use as defined in subsection (a)(7) of this section
and described under subsection (e)(4)(D) of this section." Id.
8 552a(b)(3). A "routine use" is defined as "the use of such record for
a purpose which is conpatible with the purpose for which it was collected."
Id. & 552a(a)(7). Subsection (e)(4)(D) requires the agency to publish in
a tinmely manner in the Federal Register a notice of "each routine use of
the records contained in the system including the categories of users and
t he purpose of such use.”

It is undisputed that the I RS published the necessary notices in the
Federal Register for its "Individual Returns Files, Adjustnents and
M scel | aneous Docunents Files" records system and its "Exanination
Adm nistrative File" records system See 50 Fed. Reg. 29,821, 29,857
(1985) ("D sclosure of returns and return information nay be nade only as
provided by 26 U S.C. 6103."). Further, it is clear that the disclosure
of federal taxpayer information collected for the purpose of federal tax
adm nistration to state tax officials for the purpose of state tax
admnistration is "use of [the] record for a purpose . . . conpatible with
the purpose for which it was collected.” 5 U S.C. 8§ 552a(a)(7). Taylor's
argunent that the IRS may disclose federal tax infornmation only for the
purpose of federal tax administration is unavailing. Under & 6103, which
(as the Federal Register notice states) governs the "routine use" of
taxpayer information, "tax admi nistration" includes "the administration,
managenent, conduct, direction, and supervision of the execution and
application of the internal revenue |aws or related statutes (or equival ent
| aws and statutes of a State)." 26 U S.C § 6103(b)(4)(A (i) (1994
(enphasi s added). As we have already di scussed, the RS s disclosures were
in conpliance with the restrictions set forth in § 6103(d).

W conclude that the District Court did not err in granting sumary
judgnent for the governnent on Taylor's Privacy Act claim



The clainms remaining in Taylor's |lawsuit after the summary judgnent
nmotion was granted were dismissed on notion of the United States for
failure to state a claim W review de novo. See Labickas v. Arkansas
State Univ., 78 F.3d 333, 334 (8th Cir.) (per curiam, cert. denied, 117
S. . 395 (1996).

Tayl or argues that "Congress |acks the power to |legislate Section
6103," because the statute violates his "fundanental right to financial
privacy." Appellant's Brief at 8. He cites two cases for the proposition
that "[t]he right to financial privacy is in fact deeply rooted in this
Nation's history and tradition." Id. It is apparent that Tayl or
n sapprehends the nature of the privacy right he invokes, despite the
District Court's thorough di scussion of the distinctions between privacy
as it relates to the confidentiality of information and privacy as it
relates to personal autonony. See Taylor, 915 F. Supp. at 1022. Tayl or
cites Mbore v. Gty of East O eveland, GChio, 431 U S. 494 (1977), wherein
the Suprene Court held, in a plurality opinion, that "choices concerning
famly living arrangenents" are constitutionally protected. Mbore, 431
U S. at 499. Such constitutional protection for freedom of choice in

famly living arrangenments is unrelated to the right to privacy Tayl or
asserts here. In the other case Taylor relies upon, this Court held there
is no fundanental right to give a newborn a surnane of one's choice. See
Henne v. Wight, 904 F.2d 1208, 1214 (8th Cir. 1990), cert. denied, 498
U S 1032 (1991). The opinion in Henne is inapposite, not only because the
Court found no such privacy right in the Constitution, but also because the

case, like More, concerned an asserted privacy right in the real m of
personal autonony. Taylor's contention that "[t]he “liberty' right to nake
certain decisions does include a right to financial privacy which is
fundanental ," Appellant's Brief at 8, thus proposes a faulty relationship

bet ween the privacy rights of confidentiality and autonony; the "right" he
asserts has nothing to



do with, and is not a part of, the right to nake certain decisions free of
governnent interference.

The District Court's opinion discusses the issue of financial privacy
at sone length, concluding that, although financial privacy is not a
fundanental right, citizens are entitled to sone protection from gover nnent
di scl osure of financial information. W agree, first, that Tayl or has not
asserted a fundanental right, and so any restriction that 8 6103 may i npose
on Taylor's "right to financial privacy" is not entitled to strict
scrutiny. W further agree, enploying the lower |evel of scrutiny
applicable here, that the governnent has the requisite interest (tax
admnistration) and that 8 6103 is sufficiently related to such interest,
wi thout unnecessarily infringing on any privacy rights Taylor may have in
his tax information, to pass constitutional nuster. See Taylor, 915 F.
Supp. at 1023-24.

Tayl or also nmakes a facial challenge to 8 6103, arguing that the
statute is unconstitutional because "it inperils the concept of
“federalism'" Appellant's Brief at 9. Taylor contends that 8§ 6103(d)
operates so that the federal governnent enhances the state's ability to
collect tax revenues, thus infringing on the state's sovereignty. Surely
no infringenent on a state's sovereignty results froma federal statute
that gives states the option of requesting infornmation that actually nay
assist them and cannot inpede them in the enforcenent of state tax |aws,
and thus in the operation of state governnent. Likew se, 8§ 6103 does not
permt, and certainly does not conpel, federal and state officials to
"col |l aborate or conspire together to violate the rights of individual
citizens." Appellant's Brief at 10. W conclude that Taylor's argunents
based on federalismand state sovereignty are without nerit.



V.

Tayl or challenges the District Court's decision to abstain in favor
of an action in the Tax Court regarding the assessnent of Taylor's tax
liabilities for certain years. Gven that the Tax Court action was pending
when Taylor filed his nmpotion and that a decision from the Tax Court
apparently will be reviewabl e on appeal, and in the absence of any show ng
that the Tax Court is unable or unwilling to act appropriately, we cannot
say the District Court abused its discretion in denying Taylor's notion.

Finally, Taylor contends that the District Court erred in denying as
futile his nmotion to amend his conplaint to add a challenge to the
constitutionality of the Tax Court. W disagree. The lawin this Crcuit
on the constitutional issue is well-settled. See Shenker v. Conmi ssioner,
804 F.2d 109, 114 n.6 (8th Gr. 1986) (observing that courts, including the
Ei ghth Circuit, "have uniformly upheld the constitutionality of the Tax
Court," and citing cases), cert. denied, 481 U S. 1068 (1987). W hold
that the District Court did not abuse its discretion in denying as futile

Taylor's nmotion to anend. See Ferguson v. Cape G rardeau County, 88 F.3d
647, 651 (8th Gr. 1996) (noting that permi ssion to anend may be denied
"wher e anmendnment woul d be futile" and that denial is reviewed for abuse of

di scretion).

V.

The judgnent of the District Court is affirmed in all respects.
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