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MURPHY, Circuit Judge.

Wl -Mart Stores, Inc., appeals froma judgnent awardi ng Peggy Ki nzey,
its former enpl oyee, conpensatory and punitive damages on her hostile work
envi ronnent and constructive discharge clainms. The jury returned a verdict
of $35,000 for conpensatory damages, $1.00 for back pay, and $50, 000, 000
for punitive damages. After trial the district court reduced the punitive
damages award to $5, 000,000; this action is the basis of Kinzey's cross-
appeal. W affirmin part and reverse in part.

In July 1988, Kinezey began work as an associate in the receiving
departnent at the Wal-Mart store in Warsaw, Mssouri. She left her job for
a few nonths in the beginning of 1989 to care for her sick nother and
returned to her position at Wal-Mart in



April 1989. Kinezey left Wal-NMart in April 1993, and filed suit under Title
VIl, 42 U S C. 8§ 2000e-5(e), and the Mssouri Human Ri ghts Act (MHRA), M.
Rev. Stat. 88 213.010-213.095, charging that she had been sexual |y harassed
t hr oughout her enpl oynent and that nanagenent ignored her conplaints, that
she had experienced a hostile work environnent, and that she had been
constructively discharged.

During Kinezey's first period of enploynent, her supervisor and an
assi stant store manager nmde sexual remarks to her and commented on her
body. One incident occurred when Kinzey was bendi ng over a box to process
freight. Mchael Mais, who was then an assistant store nmanager, gestured
toward her bottomand told Henry Brewer, Kineey's supervisor, that "he had
found a place to put his screwdriver." Kinzey objected, but Miis continued
his gestures. Wen she told himthat was enough, Mais replied: "Ch, you
don't know. You might enjoy it." On anot her occasion when Kinzey's
breasts touched a stack of boxes while she was noving freight, Brewer and
Mai s | aughed, and Mais said, "Wll, you can't exactly get through there,
can you, with those things sticking out?" Brewer also smacked his |ips and
made ki ssing noises at Kineey.

After Kinzey's return to VWal-Mart in April 1989, both Mis and Brewer
engaged in sinmlar behavior toward Ki nzey and other wonen as well. Miis
continued as an assistant store nmnager until he becane store nanager
around 1991, and Brewer remrained her supervisor during this period. There
was testinony that Brewer and Mais treated wonen differently fromnen and
that they did not act or talk to nen in the sane offensive manner. Mis
ki cked the | egs of Kineey and other fenal e enpl oyees when he wal ked by and
once shook a ladder on which Kinzey was standing and | aughed when she

alnost fell. Mis frequently called Kinzey nanes such as "not her-fucker"
and "l azy-son-of-a-bitch." \When Kinzey or other wonen bent over to pick
up nerchandise, Mis commented on their "tight-ass jeans."” He also

conmmented on the wonen's anatony and called one fenal e enployee a "fat
bitch." Mis used profanity with wonen, even



t hough he was aware that sone of themwere offended by this usage. Brewer
foll owed Kinzey around the store and out to the parking | ot when she |eft
work, called her nanes |ike "damm dummy," "stupid," and "idiot" on a daily
basis, and regularly yelled at her for extended peri ods. He also told
Ki nzey that another enployee wanted to assist her when she worked on the
| adder so he could |ook at her "cute ass." Brewer screaned and swore at
ot her femal e enpl oyees as wel l.

Wl - Mart has an open-door policy under which enpl oyees are encouraged
to report harassnent to any |evel of nmanagenent. The Wal -Mart Associ ate
Handbook st ates:

Harassnent of any type whet her sexual, ethnic,
racial, etc. is not tolerated at Wal -Mart. We want
to provide a work environnment where everyone is
confortable. Har assnent i ncludes of fensive
| anguage, gestures, physical contact or other
conduct which destroys that environnent.

If you have any problens with or questions
concerning harassnent, use our Open Door Policy.
If your immediate supervisor is part of the
problem go to the next |evel of managenent. There
will be no retaliation for reporting harassnent and

all reports of harassnment will be investigated.
Your individual privacy will be of utnost
i nportance. I ndi vi dual s who engage in harassnent

will be disciplined up to and including ternination
dependi ng on the circunstances.

Kinzey's expert witness testified that to inplenent this policy in a
conpany the size of Wal-Mart, a nmanager who becones aware of a problemwith
an enpl oyee should interview other enployees to see if the problemis
ongoi ng or isolated. The nmanager should also prepare a witten report to
include in the enployee's file in order to track whether the problem
conti nues. Brewer testified that he had received no training on the
policy, and there was no other



evi dence introduced indicating that any training was in place at the \Warsaw
store.

Kinzey conplained to nenbers of Wal-Mart nmnagenent several tines
about the conduct of Miis and Brewer, but no action was taken on those
conplaints and the situation did not inprove. Kineey also conplained to
Mai s about his "nasty remarks" and the profane | anguage he used with her
but he did not change. Kinzey and ot her wonen conpl ained to Miis about
bei ng kicked, but he did not stop the kicking. Wen Kinzey told Brian
Wbi r haye, an assistant nmnager, about Brewer follow ng her around the
store, he indicated he was aware of the problem and even referred to Brewer
as Kinezey's "shadow," yet he did not take any action. Her conplaint to
Wbirhaye in early 1992 about Brewer's drinking and resulting abusive
behavior did not result in an investigation or any other action

Kinzey also reported to nmnagenent about two different incidents
where she was pinched on the buttocks by a co-worker. After the first
i ncident, Kinezey conplained to Wirhaye. He did not investigate, prepare
a witten report, or take any other action. On receiving the second
conpl ai nt, Wirhaye | aughed and said that he shoul d probably do sonething
about it since two other fenal e enpl oyees had al so nade simlar conplaints.
Wi r haye apparently did nothing further

When Kinzey conplained about Brewer to Marci Turner, another
assi stant nmanager, Turner told her it sounded |ike sexual harassnent
Al though Turner did not investigate the conplaint or prepare a witten
report, she did report Kineey's conplaint to Mais who had by then been
promoted to store manager. Miis spoke with Kinzey, and she repeated her
conpl ai nts about Brewer's behavior, drinking, and intimdation. Miis' only
response, however, was to ask Brewer if he had been drinking at work. The
situation did not inprove, and when Kinzey continued to conplain, Mis told
her there was nothing he could do about Brewer and becane upset with her



O her wonmen at Wal-Mart also conplained to managenent about Brewer's
conduct, but action was not taken on their conplaints either

There was testinony that Kinzey's deneanor changed during the tine
she worked at the Warsaw store. At the beginning Kinzey had a positive
attitude about work, but she becane upset after harassing incidents. Later
ot her enpl oyees began to see Kinzey crying, and toward the end of her
enpl oynent she appeared agitated, upset, and nervous alnpbst all the tine.

On April 7, 1993, Kinezey told Miis that she was |eaving Wal-Mart
because of Brewer's conduct and managenent's indifference to her
conplaints. Although Mais was aware of Kinzey's stated reasons for |eaving
Val -Mart, he did not indicate that he would investigate her conplaints or
take any other action required by Wal-Mart's open door policy. |In her exit
interview he did offer her other positions as an associate in either night
receiving or in the garden center. She declined both because she was
physically unable to work the hours required in night receiving and the
garden center schedul e i ncluded ni ghts, week-ends, and holi days.

On appeal, Wal-Mart clains that the district court erred in admtting
evi dence of incidents before August 1992 because they occurred outside the
period for which Kinzey can recover. Wal-Mart also argues that Kinzey
failed to produce sufficient evidence of a hostile work environnent or
constructive discharge, that punitive damages should not have been
submitted to the jury, and that the $5, 000,000 punitive danmages awarded in
the judgnent is excessive. Kinzey responds that events before 1992 are
adm ssi bl e because they were rel evant background and because there was
evidence of a continuing violation. She also asserts she produced
sufficient evidence to support her sexual harassnent clains and the
punitive damages award, and argues in her cross-appeal that part or all of



the punitive damages award should be reinstated.?

The first issue raised on appeal is whether the district court abused
its discretion in admtting evidence from Kinzey's initial enploynent
period. Crane v. Crest Tankers, Inc., 47 F.3d 292, 294 (8th Cir. 1995).
Wl - Mart argues that any evidence of incidents before August 1992 is tine-

barred because Kinezey cannot recover for those acts. It says these
incidents were unrelated to later conduct and irrel evant because Ki nzey did
not believe she worked in a hostile environnent when they occurr ed.

A sex discrimnation conplainant may recover for any discrininatory
act for which the statute of limtations has not expired. Gpson v. Kas
Snacktine Co., 83 F.3d 225, 229-30 (8th Cir. 1996) (citing Ashley v.
Boyl e's Fanpbus Corned Beef Co., 66 F.3d 164, 167-68 (8th G r. 1995) (en
banc). A Title VIl conplainant nust file a charge with the Equal

Enpl oynent Qpportunity Comm ssion within 300 days of the discrimnatory act
or occurrence. 42 U. S.C. 8§ 2000e-5(e). The Mssouri Human Rights Act
contains a 180 day period for filing. Mb. Rev. Stat. § 213.075(1).
Because Kinrey filed her charge in June 1993, she can recover for acts
reachi ng back to August 1992 under Title VIl and to Decenber 1992 under the
MHRA. G pson, 83 F.3d at 230.

Evi dence of incidents occurring outside the linmtations period nmay
still be admissible. One instance is when the incidents are part of a
continuing violation. Burns v. MGeqgor Elec. Indus., Inc., 955 F. 2d 559,

563 (8th Cr. 1992). Evidence of a hostile environnent can constitute such
a continuous violation. Varner v.

IAfter Wal -Mart pointed out that Kinzey had only objected to
the anount of the remttitur in the notice of appeal, she abandoned
the argunment that the district court erred by remtting the
punitive damages award wi thout offering the option of a new trial.

-6-



National Super Mts., Inc., 94 F. 3d 1209, 1214 (8th Cir. 1996); G pson, 83
F.3d at 229. 1In a hostile work environnent claim evidence concerning all

circunmst ances of the conpl ainant's enpl oynent mnmust be considered, including
the frequency of the offending conduct, its severity, whether it was
physically threatening or humliating, and whether it unreasonably
interfered with work performance. Harris v. Forklift Sys., Inc., 114 S.
. 367, 371 (1993); Burns, 955 F.2d at 563-64 (district court was required
to consider harassing conduct which occurred during all periods of

enpl oynent). Incidents which occurred outside the filing period also nay
be admi ssible as relevant background to later discrimnatory acts. United
Airlines, Inc. v. Evans, 431 U S. 553, 558 (1977).

There was evidence at trial that Mais and Brewer engaged in abusive

conduct during both periods of Kinzey's enploynent at Wal-Mart, that the
conduct was simlar in nature, and that it upset Kinezey as it occurred
Thi s course of conduct included acts such as gesturing toward Ki nzey's rear
with a screwdriver and nmaking | ewd suggestions, kissing noises, coments
on her breasts, followi ng her around the store and out to the parking |ot,
abusi ve | anguage, and i nappropri ate physical contact such as |eg kicking.
The failure of Mais and other managers to take action in response to her
conplaints added to the hostile environnent. Burns v. MGegor Elec.
Indus., Inc, 989 F.2d 959, 965 (8th Cr. 1993).

Ki nzey concedes the statute of limtations began to run fromthe tine

of her constructive discharge in April 1993. Wen she filed her conpl ai nt
in June 1993, the outside limt under the 300 day period for which she
could recover becane August 1992. G pson, 83 F.3d at 229-30. The
incidents which occurred prior to that date were relevant, however, to
illustrate a pattern of sex discrimnation and its effects on Kinzey and
in determning whether a hostile work environnment existed. The incidents
were not unduly prejudicial, and the district court did not abuse its
di scretion in adnitting the evidence.



Wl - Mart contends that Kineey did not produce sufficient evidence to
prove her hostile work environnment claimbecause she failed to show that
t he conduct occurred because of her sex and that she subjectively believed
she worked in a hostile environnent. \Wal-Mart al so asserts that Kinzey
failed to prove a constructive discharge because it pronptly investigated
her conplaints when it becane aware of them and offered her other jobs.
Ki nzey responds that she produced sufficient evidence to neet her burden
under Title M1 and the MHRA for her clains of a hostile work environment
and constructive di scharge.

A jury verdict will be upheld if the evidence, viewed in the light
nost favorable to the prevailing party, is sufficient for a reasonable jury
to have found for that party. Chicago Title Ins. Co. v. Resolution Trust
Corp., 53 F.3d 899, 904 (8th Cir. 1995). Wether an issue was properly
before the jury, however, is a legal question which is reviewed de novo.

Id. The evidence relating to each claimnust therefore be exam ned.

A
In order to establish an objectively hostile working environnent, the
of fendi ng conduct nust have been sufficiently severe or pervasive. Harris,
114 S. C. at 370. More than a few isolated incidents are required.
Meritor Sav. Bank v. Vinson, 477 U S. 57, 67 (1986). Unless a victim of
harassnment has a subjective belief that she is working in a hostile

envi ronnent, the harassnment has not "actually altered the conditions of the
victims enploynent." Harris, 114 S. ¢. at 370.

A workpl ace perneated with "discrinnatory intinidation, ridicule,
and insult" is sufficiently severe to establish a hostile work environnent.
Harris, 114 S. C. at 370 (citing Meritor, 477 U S. at 65). Here Kinzey
i ntroduced evi dence that Mais and Brewer



engaged in nunerous incidents of offensive conduct against Kinzey and ot her
wonen working at the Warsaw Wal -Mart. Mais gestured with a screwdriver
toward Kinzey's rear and kicked her | eg on several occasions. Brewer made
ki ssing noises at Kinzey and followed her around the store. Mai s and
Brewer al so made sexual comments about Kinzey and spoke to her with abusive
| anguage. This behavi or began shortly after Kinzey started work at the
store and continued throughout her enploynent. Managenent repeatedly
i gnored her conplaints despite the witten policy against harassnent and
the requirenent under that policy to investigate all conplaints and take
appropriate disciplinary action. This evidence denpnstrates nore than a
few isolated incidents of harassnent and is sufficient to establish a
hostile work environnent. See Hall v. Qus Constr. Co., 842 F.2d 1010 (8th
Cir. 1988).

There was al so evidence that both Mais and Brewer treated wonen
differently fromnen and that the conduct upset Kinzey. Mis singled out
wonen to kick and commented on their "tight-ass" jeans or their physica
anatony. Oher enployees testified that Mais and Brewer directed harsh
treatnent, abusive | anguage, and profanity at wonen, but not at nen. Co-
workers testified they noticed that Kinezey appeared agitated, upset, and
nervous alnost all the tinme toward the end of her enploynent. Ki nzey
herself testified that she found the conduct upsetting as it occurred
Kineey produced sufficient evidence to establish her hostile work
environnment claimas a matter of |law, and on this evidence a reasonabl e
jury could find that Kinzey was treated differently because of her sex and
that she had a subjective belief she worked in a hostile environnent that
"altered the conditions of [her] enploynent."

B
Wal -Mart clainms that Kinezey failed to prove she was constructively
di schar ged. Wal - Mart contends that she did not conplain to nanagenent
until a few nonths before her resignation and that it responded
appropriately by investigating that conplaint



and of fering her other positions.

A constructive discharge occurs when an enployer renders the
enpl oyee' s working conditions intolerable, forcing the enployee to quit.
Johnson v. Bunny Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981). If an
enpl oyee quits because she reasonably believes there is no chance for fair

treatnent, there has been a constructive discharge. Wnbush v. State of
lowa by G enwod State Hosp., 66 F.3d 1471, 1485 (8th Cr. 1995). An
enpl oyee nust give an enployer a reasonable opportunity to work out a
probl em before quitting. West v. Marion Merrell Dow, Inc., 54 F.3d 493,
497 (8th Gr. 1995) (citations onmtted). Merely offering a different job
to an enpl oyee does not necessarily shield an enployer fromliability for

constructive di scharge, however. Parrish v. | mmnuel Med. CGr., 92 F. 3d
727, 732 (8th Cir. 1996) (constructive discharge where enpl oyee required

to work nights doing tasks she would find deneaning).

Here, there was evidence that nenbers of Wal-Mart nmanagenent knew
Ki nzey had been harassed throughout her enploynent and that the frequency
of her conplaints increased as Brewer's behavior becane nore abusive. See
Burns v. MG egor Elec. Indus., Inc., 955 F.2d 559, 565 (8th G r. 1992)
(owner's participation in harassnment and enployee's conplaints to

supervi sors shows nanagenent knew of harassnent); cf. Zimerman v. Cook
Cty. Sheriff's Dept., 96 F.3d 1017, 1019 (7th Cr. 1996) (request for
transfer because of personality conflict does not notify enployer of

harassment by nonsupervi sory enployee). Kinzey had tried using Wl -Mart's
open door policy and conplained to several nenbers of nmanagenent on
di fferent occasions about the harassnent by Miis and Brewer, but nanagenent
generally ignored those conplaints. The one tine that Mais | ooked into a
conplaint, he told her there was nothing he could do about it. There was
evi dence that the conduct and indifference were increasingly upsetting to
Kineey. A reasonable jury could find that the continuing harassnent and
nmanagerent' s i ndifference rendered Ki nzey's working conditions intol erable
and
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forced her to quit.

VWl - Mart al so argues that under Smith v. Goodyear Tire & Rubber Co.
895 F.2d 467 (8th Cir. 1990), Kinezey was required to try managenent's
solution to her conplaints and nove to the garden center or the night shift

inreceiving. There was no evidence in Smth, however, that the enpl oyer
had nade the enployee's working conditions intolerable. Rat her, the
enployer in Snmth was restructuring and offered the enployee the sane
position other simlarly situated workers were being offered. [d. at 473.
In contrast, Kinzey's constructive discharge claimrests on evidence of a
hostil e work environnent and an unresponsive nanagenent. Even at the exit
interview when Miis offered her the other positions, he made no suggestion
he woul d i nvestigate her conplaints or try to aneliorate the situation or
consider disciplinary action. The district court therefore did not err in
submtting Kinezey's constructive discharge claimto the jury.

V.

Both sides contest the punitive danages award. Wal-Mart argues that
evidence at trial was insufficient to neet either the state or federal
standard for punitive damages because both require outrageous m sbehavior
According to Wal -Mart, punitive danmages were not appropriate because Brewer
was equal ly abusive to all enployees, and managenent at the Warsaw store
responded properly to Kineey's conplaints. Kineey responds that there was
sufficient evidence to support punitive damages and argues that all or part
of the punitive danages shoul d be reinstated.

The standard under M ssouri law for punitive danmages requires
"conduct that is outrageous, because of the defendant's evil notive or
reckless indifference to the rights of others." Burnett v. Giffith, 769
S.W2d 780, 789 (Md. 1989) (en banc) (quoting the Restatenent (Second) of
Torts § 908(2) (1979)). The requisite level of recklessness or
out rageousness can be inferred from
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nmanagement's participation in the discrimnatory conduct. Conpare Kientzy
v. MDonnell Douglas Corp., 990 F.2d 1051, 1062 (8th Cir. 1992) (awardi ng
puni tive damages where a supervisor disciplined a femal e enpl oyee nore

harshly than mal e enpl oyees who violated simlar rules), with Varner, 94

F.3d at 1214 (denying punitive damages where only one co-worker who was not
a supervi sor or nmanager harassed the plaintiff).

There is a simlar standard under Title VII which pernits punitive
damages when an enployer is found to have "engaged in a discrimnatory
practice with malice or with reckless indifference to the federally
protected rights of an aggrieved individual." 42 U S.C. § 198la(b)(1).
Title VII provides that the upper limt on an award i ncluding punitive and
conpensatory damages in a case such as this is $300, 000. 42 U.S.C. 8§
198l1a(b)(3) (limts on the sumof conpensatory and punitive danmages awards
for different size enpl oyers).

We have found nothing in the instructions or the record explicitly
stating whether punitive danmages were submtted to the jury under M ssouri
law, federal law, or both. The court instructed the jury that:

In addition to the danmages nmentioned in the other
instructions, the Ilaw permts the jury under certain
circunstances to award an injured person punitive danages in
order to punish the defendant for sone extraordi nary m sconduct
and to serve as an exanple or warning to others not to engage
in such conduct.

[ITf you find that defendant acted with malice or with
reckless indifference to plaintiff's right not to be
di scrimnated against on the basis of her sex . . . you nmay .

award plaintiff an additional anount as punitive danages

No instruction was given on the Title VII danmages linmtation, and after
trial the district court treated the award as one under M ssouri |aw, since
its reduction resulted in an anount far above
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t he federal maxi num

There was sufficient evidence to support the claimgoing to the jury
under either state or federal |aw. There was evidence that Brewer,
Kinzey's supervisor, and Mis, the store nmnager, instigated and
participated in many incidents of harassment and that they treated wonen
differently fromnen. Mais comented on Kinegey's breasts and her "tight-

ass" jeans and nade crude jokes about her, including suggesting that he had
found in her rear a place to put his screwdriver. Mis called Kinzey nanes
li ke "nother-fucker" and "lazy-son-of-a-bitch" and kicked her when he
wal ked by. Mis al so kicked ot her wonen, commented on their bodies, called
t hem nanes, and used profanity with them Brewer participated with Mais
in crude jokes, nade kissing noises at Kineey, called her nanes, and
followed her around the store. Brewer al so used profanity with other wonen
at the Warsaw store.

Wl - Mart nanagenent repeatedly ignored the conplaints nade about this
conduct, and there was evidence that the corporate policy was not carried
out at the Warsaw store. Kinzey conplained to Brewer and Mais directly
several tinmes about their behavior, but they ignored her conplaints. her
nenbers of managenent were nade aware of the of fendi ng conduct, but did not
i nvestigate conplaints or nake any attenpts at discipline as a result.
Ki nzey conpl ained to Wi rhaye, an assistant store manager, about pinchi ng,
being followed around the store, and Brewer's abusive conduct, but Wirhaye
failed to investigate the conplaints or take any other action as required
by the Wal-Mart policy. Kingzey also conplained to Turner, another
assi stant nmanager, about Brewer, but she also failed to investigate. When
Turner reported Kinzey's conplaint to Mais, he nerely asked Brewer if he
was drinking on the job. On other occasions when Kinzey conpl ai ned about
Brewer's conduct to Mais, he not only failed to i nvestigate the conpl ai nt,
but becane upset with her. There was evidence that ot her wonen conpl ai ned
about Brewer's conduct, but nmanagenent took no action. This evidence was
sufficient to establish the reckless or intentiona
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indifference to Kinzey's rights necessary for submitting punitive damages
to the jury under both state and federal |aw

Wal - Mart contends that the ampunt of the award "shocks the
consci ence" because it is out of proportion to the actual damages and so
excessive it violates the Fourteenth Amendnent. BMWof N. Am., Inc. v.
Gore, 116 S. C. 1589, 1598 (1996). Val - Mart contends that the tota
damages award should not exceed $300,000, the Title VII cap, which it
argues is the national consensus for the upper linmt of awards in

enpl oynent di scrimnation cases.

There is no language in Title VII indicating that its upper limt is
to be placed on awards under state anti-discrimnation statutes, and WAl -
Mart points to no legislative history showing this intent. State |aw
cannot be displaced by federal |law without the clear intent of Congress,
HIlsborough Cty. v. Automated Med. Labs., Inc., 471 U S. 707, 715 (1985)
(citations omtted), and evidence of such intent is nissing here. Wl-

Mart's argunent that the award under state law can be no larger than
$300, 000 thus fails.

M ssouri places no set limt on punitive awards, but requires that
"when punitive danages are awarded by a jury, both the trial court
and the appellate court reviewthe award to ensure that it is not an abuse
of discretion." QCall v. Heard, 925 S.W2d 840, 849 (M. 1996) (en banc).
Several factors may be considered, including the degree of nmmlice or

out rageousness of the defendant's conduct, aggravating and mtigating
circunstances, the defendant's financial status, the character of both
parties, the injury suffered, the defendant's standing or intelligence, and
the relationship between the two parties. 1d. at 849 (citing More v.
M ssouri-Nebraska Exp., Inc., 892 S.W2d 696, 714 (M. C. App. 1994)).
"An abuse of discretion is established when the punitive damges award is

so di sproportionate to the factors relevant to the size of the award that
it reveals '"inproper notives or a clear absence of the honest exercise of
judgnent.'" Call, 925 S.W2d at
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849 (citation omtted).

The district court found that the $50,000,000 punitive danmages
awarded by the jury was excessive and theorized that "the disparity arose
fromthe aggravating behavior of defense counsel at trial."2 In reducing
the award to $5,000,000 the district court considered nanagenent's
participation in the harassing behavior, its failure to inprove Kinzey's
situation or to educate supervisors about the "Civil Rights Act," and its
attenpt to punish Kineey by forcing her to change jobs. The court found
no mtigating factors.

A district court's deternmination concerning whether a punitive
damages award is in accordance with state law is reviewed for abuse of
di scretion. Browning-Ferris Ind. of Vernont v. Kelco Disposal, Inc., 492
U S 257, 278-79 (1989); Gasperini v. Center for Humanities, lnc., 116 S.
G. 2211, 2223-24 & n. 18 (1996). \Wal-Mart argues the $5, 000,000 punitive
damages award i s excessive under M ssouri |aw because it does not reflect

the type of injury Kinzey suffered or the mtigating circunstances present.
Kinzey contends in her cross-appeal that the district court erred in
reduci ng punitive danages because the jury's verdict was supported by the
evi dence and the award should be reinstated conpletely or in part.

Puni tive damages awards in sexual discrimnation cases under the MHRA
have previously been upheld by federal courts in a range of anbunts. In
Kientzy, 990 F.2d at 1062, an award of $400,000 was affirnmed where a wonan
was treated differently frommal e enpl oyees for violating simlar conpany
rules, resulting in her discharge. An award of $125,000 was approved in
Finley v. Enpiregas, Inc., 975

2For exanple, the district court noted that defense counsel
waved his mddle finger in Kinzey's face and "rudely shouted”
during cross-examnation, "Ma' am do you know that to nost of us
[thIS means fuck you? Do you know that?" The court al so observed
hat "t he defense produced only one wtness, Brewer, even though
Mai s was present through the whole trial and the proceedi ngs wefe
del ayed by Brewer's lafe arrival
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F.2d 467, 472 (8th Gr. 1992), where a manager had told a femal e enpl oyee
that conpany policy would not permit her to be pronpted to store nmanager
because she was a wonman. See also Farhat v. Sally Beauty Co., 1994 W
645282, No. 91-2177-C-CAS, at *1 (E D. M. 1994) ($200,000 punitive danages
under the MHRA for replacing the plaintiff during her maternity |l eave with

sonmeone without experience and then offering the plaintiff a job paying
one-hal f her previous salary).

The district court was correct to reduce the anmpunt of punitive
damages awarded by the jury because the anobunt was excessive. No
reasonabl e jury could have awarded $50, 000,000 in punitive damages based
on the evidence and the application of the relevant factors under M ssour
law. Kinzey has not shown that the anpbunt of punitive damages awarded in
t he judgnment should be increased.

Careful review of the evidence in light of the relevant factors under
M ssouri |aw and considering awards in other similar cases leads to the
concl usion that the $5, 000,000 punitive danmages award in the judgnment was
still excessive. The district court did not indicate it considered the
nature of the harassnent or certain mtigating circunstances. The
harassing conduct was certainly objectionable but was not the nost
egregi ous type of sexual harassnment. Just as in Kientzy, Enpiregas, and

Farhat, there was no serious sexual assault or physical touching, no quid
pro quo harassnent, or no retaliation for conplaints. The jury assessed
| ow actual damages of $35,000 (and one dollar in back pay), even though
Kinzey had requested damages for enptional pai n, inconvenience
hum i ation, enbarrassnent, and degradation and her expert had testified
she | ost over $130,000 in incone.® Moreover,

) ~SPunitive damage awards approved in other M ssouri gender
discrimnation cases are in a mich lower ratio to actual damages
than the dissent's suggested award of $2,000,000 woul d be. or
exanple, in Kientzy punitive damages were only tw ce the amount of
actual damages. In Finley, where the conpany had a P_ollcy to
di scrimnate, punitive danages were less than thirty times” the
actual damages awar ded. An award of $2,000,000 here would be
al nost sixty tinmes the anount of actual damages.
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Wal - Mart has an appropriate corporate policy in place agai nst harassnent
and there was no evidence that anyone outside the Warsaw store was nmade
aware of the incidents occurring there. Although there was conflicting
testinony on whether this policy was effective, one of Kinzey's w tnesses
testified that the policy had worked for another enployee and that she had
been encouraged to use it. Considering all the aggravating and mitigating
circunstances, including the nature of the harassnent and the invol venent
of managers in it, the lack of responsiveness to conplaints, the existence
of a corporate policy against harassnent, the failure to train supervisors
about the policy or of on-site managers to carry it out, the anbunt awarded
in actual danages, and the relative size of Wal-Mart, an award of punitive
damages in the anmount of $350, 000 woul d be reasonabl e under M ssouri |aw *
The district court abused its discretion by not reducing the award to such
reasonable ampunt in light of all relevant factors. The case nust
t herefore be remanded for further proceedings.?®

V.

For these reasons, the district court is affirned with respect to
liability and conpensatory danmages, but reversed with respect to the anount
of punitive damages awarded. The judgnent is vacated, and the case is
remanded for further proceedi ngs consistent with

“Since such anmpbunt is not out of proportion to the other
damages awar ded, an due process ar gunent based on
di sproportionality would be noot.

~ S5The dissent suggests that a remand for a new trial on
puni tive danmages woul d be preferable, but no rule requires adoption
of that procedure in our circuit. Conpare Guznman v. Wstern State
Bank_of Devils Lake, 540 F.2d 948, ¢ 8th Cr. 1976) (district
court to enter judgnent on the remtted punitive danmages) wth
Mrrill v. Becton, ckinson & Co., 747 F.2d 1217, 1225 (8th Crr.
1984) (option of new trial or acceptance of remttitur).
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t hi s opi ni on.

HEANEY, Circuit Judge, concurring and di ssenting.

The majority has witten a thorough and well-reasoned opinion from
which | depart only on a narrow aspect of its discussion of punitive
damages. | agree that the evidence warranted the subm ssion of punitive
damages to the jury under both state and federal law, that the jury's award
of $50 mllion was excessive, and that the district court properly reduced
the punitive award. | also agree that, in considering a reduction of the
award, the federal cap on punitive damages does not apply to state anti-
di scrimnation statutes. My only concern is with the majority's $4.65
million remttitur. The assessment of $350,000 in punitive damages agai nst
Wl - Mart does not adequately punish the conpany for its conduct. Nor will
it serve to deter Wal-Mart or other sinmlarly-situated conpanies from
violating their enployees' civil rights. Thus, | respectfully dissent from
that portion of the majority opinion that reduces the punitive award to
$350, 000.

In reviewning the jury's award, the district court properly weighed
the relevant aggravating and nmitigating factors. The mpjority contends
that the district court failed to consider any mitigating circunstances.
In fact, after weighing the evidence, the district court concluded that
there were none to consider. The mmjority points to two nitigating
factors: that Wal-Mart had a corporate policy against discrimnation and
that no one outside the Warsaw store was nmade aware of the incidents
occurring there. The district court explicitly recogni zed that Wal-Mart
had a witten "open-door" policy. The nere existence of a policy carries
very little weight, however, when Wal-Mart failed to train any of its
supervi sors about the policy. Moreover, the fact that no one outside of
the Warsaw store was aware of the conduct is further evidence that the
open-door policy was not followed and that the proper channels of
communi cations were closed tight. Wal-Mart's trial strategy--mnimzing
and denying the all eged harassnent and
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relying on the policy to excuse any harassnent--as well as its failure to
take any affirmative actions against either Miis or Brewer obviously
backfired with the jury. Such behavior may well have indicated a greater
need for a severe punitive award to conpel Wal-Mart to take stronger steps
to fulfill its legal obligations toward its enployees. See Hurley v.
Atlantic City Police Dept., 933 F. Supp. 396, 422 (D. N.J. 1996). Thus,
I do not believe that the district court abused its discretion in

concluding that there were no mtigating factors worth consi deration

The majority also states that the district court should have further
reduced the award because the defendants' conduct was not the nost
egregi ous type of sexual harassnent. Athough it is true that the conduct
did not involve serious sexual assault, physical touching, quid pro quo
harassnent, or retaliation, the district court found it significant that
the only attenpt Wal-Mart nade to address Kinzey's conplaints was to offer
her alternative positions that carried different benefits and hours from
her receiving job. This response essentially punished the wong party and
condoned the illegal behavior. | agree with the district court that Wal-
Mart's response to Kinezey's conplaints elevated the seriousness of the
conduct and, in ny view, bordered on retaliation

As the nmmjority recognizes, a great nunber of aggravating
circunmstances were present in this case, including nmanagenent participation
in the harassnent, the conpany's failure to train supervisors regarding the
sexual harassnent policy, and the resultant failure of on-site nanagers to
carry it out. The nmajority also notes that Wal-Mart's size warrants
consideration; yet in ny view, the $4.65 mllion renmttitur does not
refl ect serious consideration of Wal-Mart's total assets. At trial, the
evi dence denonstrated that in 1995, WAl -Mart had net assets of $32 billion
The majority's reduced award constitutes | ess than two one-thousands of one
percent of Wal-Mart's net worth. Such a mnuscule penalty hardly
represents nore than a slap on the hand for a conpany of Wal-Mart's si ze.
In purely econonic terns, it
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woul d be far nore beneficial for Wal-Mart to pay out this size award than

to inplenent a conpany-w de training program on sexual harassnent. The
majority's punitive award does not send out a strong nessage to |arge
conpani es that sexual harassnment will not be tolerated by our court. |

cannot agree to the punitive award assessed by the majority.

In addition to ny concern with the size of the award, | do not agree
with the manner in which it is inposed. Although remttitur is a proper
remedy for an excessive verdict, the preferred nethod is to vacate the
award and remand for a new trial on punitive damages unless the plaintiff
agrees to a reduced award. See Morrill v. Becton, Dickinson & Co., 747
F.2d 1217, 1225 (8th Cr. 1984); Lee v. Edwards, 101 F.3d 805, 813 (2d CGrr.
1996); Continental Trend Resources, lnc. v. Oxy USA Inc., 101 F. 3d 634,
643 (10th Cr. 1996); Atlas Food Sys. & Serv., Inc. v. Crane Nat'l Vendors,
Inc., 99 F.3d 587 (4th Cir. 1996); 11 Wight, Mller, & Kane, Federal
Practice and Procedure: Cvil 2d § 2820 (1995).

Accordingly, | would vacate the district court's punitive award and
remand for a new trial unless Kinzey agrees to an award of $2, 000, 000.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCU T
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