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Bef ore WOLLMAN and MURPHY, Circuit Judges, and TUNHEIM ! District Judge.

MURPHY, Circuit Judge.

Mary and Bobby Davis appeal fromthe denial of prelimnary injunctive
relief requiring the Francis Howell School District to admnister a
particul ar dose of Ritalin SRto their son Shane who suffers fromattention
deficit hyperactivity disorder (ADHD). The Davises allege that the
district's refusal to adnminister the nmedication violates Title Il of the
Anericans Wth Disabilities Act (ADA), 42 U.S.C. § 12131 et seq., 8§ 504 of
the Rehabilitation Act, 29 US C. 8 794, and 42 U S C. § 1983. The
district court? found they had failed to establish irreparable harmand a
l'i kelihood of

The Honorabl e John Tunheim United States District Judge
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success on the nmerits and so denied their injunction notion. W affirm

Shane Davis has been diagnosed with ADHD, and his doctor has
prescribed 360 nmlligrans of Ritalin SR a day in pill formto control his
condition. The nurse at his elenentary school, Joan Powishta, frequently
gi ves school tine doses of students' nedications, including Ritalin, and
she adm ni stered Shane's school tinme dose for over two years. On April 2,
1996, however, Powlishta notified Shane's nother that she was concerned
about the anount of the prescribed dose because it exceeded the recomended
maxi nrum daily dosage in the Physician's Desk Reference. She asked Ms.
Davis to get a second doctor's opinion concerning the safety of the dose.
Even though Ms. Davis obtained the second opinion, Powishta said she
woul d stop adnministering the nmedication to Shane on April 15. The district
told Shane's parents they coul d designate soneone to cone onto the schoo
grounds to administer his nedication, and Ms. Davis changed her work
schedul e and child care arrangenents in order to give Shane his school tine
dose. Depending on her work schedule and the tine when Shane receives his
first daily dose of Ritalin, she either adninisters one or two doses of
Ritalin to himat school

The Davi ses sued the school district, Powishta, and other schoo
enpl oyees, alleging that the refusal to adm ni ster Shane's school tine dose
of Rtalin violated the ADA, § 504 of the Rehabilitation Act, and their due
process and equal protection rights under the Fourteenth Amendnent. The
district court issued a tenporary restraining order on April 25, 1996, and
ordered the school district to continue adm nistering Shane's nedi cati on.
After holding an evidentiary hearing on May 9, the district court dissolved
the restraining order and denied a prelimnary injunction which would have
required the district to continue admnistering his school tine dose unti
trial, which is scheduled to begin May 27, 1997.



The standard for issuance of an injunction requires consideration of
the threat of irreparable harmto the novant, the bal ance between this harm
and the harmcreated by granting the injunction, the likelihood of success
on the nerits, and the public interest. Dataphase Sys.., Inc. v. CL Sys.
Inc., 640 F.2d 109, 113 (8th G r. 1981) (en banc). The party seeking the
i njunction has the burden of establishing these factors. Mdern Conputer
Sys., Inc. v. Mddern Banking Sys., Inc., 871 F.2d 734, 737 (8th CGr. 1989).
An issuance or denial of a prelimnary injunction is reviewed for abuse of
di scretion. Baker Elec. Coop.. Inc. v. Chaske, 28 F.3d 1466, 1472 (8th
Cr. 1994).

The district court considered the Dataphase factors and found the
Davi ses had failed to denonstrate the |ikelihood of success on the nerits
or irreparable harm The court found they had not presented evi dence that
the district violated the ADA and the Rehabilitation Act by refusing to
adm ni ster Shane's nedication on the basis of his disability, deprived them
of a constitutionally protected liberty interest, or failed to give
adequate notice or opportunity to contest its decision. The court also
found the Davises did not show that the inconvenience resulting fromthe
district's refusal to adm ni ster Shane's nedi cati on woul d cause irreparable
harmor that this harm outwei ghed the harmto the district by requiring it
to adm ni ster nedication when it was concerned about potential liability.

The Davises claimthe district court erred by finding that they had
not established the likelihood of success on the nmerits of their ADA and
Rehabilitation Act clains. They argue the school district's policy against
admi ni stering nedication in excess of the naxi numrecomended dosage and
concern about Shane do not excuse its duty to accommbdate his disability.

Both Title Il of the ADA and 8§ 504 of the Rehabilitation Act prohibit
the denial of the benefits of services to a qualified



individual with a disability on the basis of that person's disability. See
42 U.S.C. § 12132; 29 U S.C. § 794(a). The Davi ses have not produced
evidence that the district refused to adm ni ster Shane's nedi cation on the
basis of his disability rather than on the basis of its policy and its
concerns about liability and students' health. Because they have nade no
showing that the district's actions occurred because of Shane's disability,
t he Davi ses have not established a likelihood of succeeding on the nerits
of their ADA and Rehabilitation Act cl ains.

The Davi ses al so argue that the district court erred by finding they
were not likely to be successful on their clains that the district's
refusal to adm nister nedication which exceeds the naxi num dosage stated
in the Physician's Desk Reference deprived them of rights under § 1983.
The Davises claim that the school district's refusal to administer
nedi cation to Shane interferes with their right to determne the care of
their child. They have not shown that this right extends to the school
district's admnistration of nmedication to Shane or that the school
district interfered with this right or violated due process by refusing to
adm ni ster his nedication. See North Menorial Med. Ctr. v. Gonez, 59 F.3d
735, 740 (8th Cir. 1995 (citations omtted) (claim of entitlenent
underlying due process violation requires an interest stenming from an

i ndependent source, such as state law), and Colenman v. Watt, 40 F.3d 255,

260 (8th Gr. 1994) (due process protections vary dependi ng on deprivation
i nvolved). Furthernore, the conprehensive enforcenment nechani sns provi ded
under 8§ 504 and the ADA suggest Congress did not intend violations of those
statutes to be al so cogni zabl e under 8§ 1983. See DeYoung v. Patten, 898
F.2d 628, 634 (8th Cr. 1990).

The Davises also allege that the disruption in their lives fromthe
district's refusal to admnister Shane's nedication caused irreparable
damage. The Davi ses presented evidence that their schedul es changed as a
result of the district's actions, that they



had to ask relatives for help when scheduling conflicts arose, and that
this disruption has created famly stress.® Wiile the record shows the
district's refusal to adm nister Shane's school tine dose of Ritalin has
been i nconveni ent and has caused sone stress for the Davises, they did not
establish that they faced irreparable harmin the nonths before trial or
that the balance of harns clearly favored themin a situation where the
district had its own concerns related to the admi nistration of nedicine.

W have considered the Davises' other argunents but find they do not
require discussion here. Because they did not neet their burden of
establishing their right to injunctive relief, the district court did not
abuse its discretion in denying the prelinmnary injunction, and its order
is therefore affirnmed.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.

3In their reply brief, the Davises included additional
af fidavits which were not before the district court, and they
subsequent |y asked perm ssion to enlarge the record. W have
reviewed these affidavits, but we will not consider evidence for
the first time on appeal. See Grawford v. Runyon, 79 F.3d 743,
744 (8th Cir. 1996) (appellate court generally cannot consider
evidence not in record below); Dakota Indus., Inc. v. Dakota
Sportwear, Inc., 988 F.2d 61, 63 (8th Gr. 1993) (enl argenent of
record is rare exception to rule against consideration of
evi dence not before the district court). The appellees' notions
to strike portions of the appellants' reply brief and to file a
reply in support of the notion to strike are therefore di sm ssed
as noot .




