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HANSEN, GCircuit Judge.

Evelyn Bliek and Tish Eberline filed this class action suit pursuant
to 42 U S.C. § 1983, seeking injunctive and declaratory relief. The
plaintiffs contended, anong other things, that the defendants viol ated the
plaintiffs' due process rights by failing to notify them of the state's
di scretionary authority to settle, adjust, conpromse, or deny clains
ari sing out of overissuances of



food stanps due solely to agency error. The district court! granted the
plaintiffs' notion for summary judgnent and pernmanently enjoined the
defendants frominitiating or continuing efforts to collect food stanp
overpaynents issued as a result of agency error until the defendants
provided notice to the plaintiffs of the state's settlenent authority. The
court gave the parties fourteen days in which to file a report in which
they agreed to the terns of the notice to be provided to the class nenbers.

Defendants filed a notice of appeal and a notion to stay the
per manent injunction pending the appeal. W granted the defendants' notion
in part, staying all of the injunction except the portion requiring the
parties to subnmit for the district court's approval a report agreeing to
the terns of the notice. The parties subsequently submitted an agreed-upon
formof notice to the district court, and the court approved it and entered
a final judgnent in the case. W affirmthe judgnent of the court and lift
the stay we previously inposed.

The naned plaintiffs in this case, Evelyn Bliek and Tish Eberline,
both receive food stanps pursuant to the Food Stanp Act of 1977 (the Act),
7 U S C 88 2011-2032 (1994). Solely as a result of m stakes nade by the
State of |Iowa, and unbeknownst to them Bliek and Eberline were issued nore
food stanps than they were entitled to receive under the Act. Upon
di scovering this "agency error," the defendants initiated collection of the
food stanp overpaynents by sending each of the plaintiffs a "demand
letter," as prescribed by federal regulations pronul gated under the Act.
See 7 CF.R § 273.18(d)(3) (1995). The denmand letters infornmed the

plaintiffs of the alleged overissuances and gave the

The Honorable Mark W Bennett, United States District Judge
for the Northern District of |owa.
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plaintiffs notice of their adnministrative appeal rights as to the anount
of overissuances. The letters did not specifically informthe plaintiffs
that the state has discretionary settlenent authority to settle, adjust,
conprom se or deny recovery of all or part of the overpaynents, even though
a section of the notice headed "Actions That May Be Taken On Over paynents"
listed every adverse action that could be taken, including crimnal
prosecution and the filing of a civil suit. (See Appellants' App. at 119.)

The plaintiffs filed this cause of action pursuant to 42 U S. C
8 1983, individually and on behalf of others simlarly situated,
challenging the state's policies regarding the collection of overissuances.
The district court certified the class action, describing the class as "al
individual s residing in the State of |owa who have participated in the food
stanp program in the State of Ilowa, who have been determ ned to have
received an overpaynent of food stanp benefits as a result of agency error
and who have been subjected to collection efforts based on such
overpaynents since Septenber 28, 1991." Bliek v. Palner, 916 F. Supp.
1475, 1478 n.1 (N.D. lowa 1996). The plaintiffs and the defendants both
filed nmotions for summary judgnent. Finding no genuine issues of nmaterial

fact, the district court rendered an opinion deciding the issues of |aw,
and as relevant here, granted plaintiffs' notion for summary judgnent on
their procedural due process argunment regarding the state's failure to
notify the plaintiffs of its settlenment authority. 1d. at 1485-93. The
def endant s appeal

The Food Stanp Act establishes a federally funded, state-adm nistered
program that provides nutritional assistance to eligible households. 7
U S.C. 8§ 2013(a) (1994). The purpose of the Act is "to safeguard the
health and well-being of the Nation's population by raising levels of
nutrition anong | owincone households.” 1d. § 2011. Under the food stanp
program eligible



househol ds recei ve food stanp coupons that can be redeened for food itens
at retail stores participating in the program |d. 8§ 2013(a); see also id.

88 2014-2015 (setting standards for determining eligibility of househol ds).

The Secretary of Agriculture (the Secretary) is authorized to
formul ate and administer the food stanp program id. § 2013(a), and to that
end has pronul gated various regul ations, which are set forth at 7 CF. R
88 271.1 - 285.10 (1995).2 The Secretary has del egated to state agencies
the responsibility for admnistering the program and thus the state
agencies nmke the individual eligibility determnations and actually
distribute the food stanps to the eligible households. 7 CFR
8§ 271.4(a). The State of lowa participates in the food stanp program and
has designated the |lowa Departnent of Human Services (DHS) as the state
agency that inplements the program |owa Code Ann. § 234.12 (1994).

If a household is issued nore food stanps than it is entitled to
receive, the adult household nmenbers are liable for the value of the

overissuances. 7 CF. R 8§ 273.18. In such a case, the Secretary has the
authority to establish a claim against those individuals. 7 US C
8 2022(a)(1). The Secretary also has plenary settlenent authority
regardi ng overissuance clains -- that is, "the power to determne the

amount of and settle and adjust any claimand to conpronise or deny all or
part of any such claimor clainms arising under [the Act]." |d.

The Secretary has delegated rmuch of his power regarding clains,
including the settlenent authority, to state agencies. 7 CFR
8§ 271.4(b). Accordingly, state agencies "shall establish a claimagainst
any househol d that has received nore food stanp

2Currently, the Food and Consumer Service (FCS) of the
United States Departnent of Agriculture (USDA) acts on the
Secretary's behalf in overseeing the program See 7 C.F. R
§ 271.3(a).



benefits than it is entitled to receive . . . ." 1d. § 273.18(a).

When a state agency (in lowa, the DHS) determ nes that a househol d
has received too many food stanps as a result of agency error, the agency
initiates a collection action by sending the household a demand letter.
Id. 8 273.18(d)(3)(i). The letter that DHS sends out inforns the recipient
of the ampunt of the alleged overissuances and provides a space for the
recipient to indicate the recipient's preferred nethod of repaynent.
Al'though the letter infornms the recipient of his or her right to appeal the
agency's determnation and the possibility of a fair hearing on the appeal
see id. § 273.15 (fair hearings), it does not informthe recipient of the
state agency's settlenent authority. |In fact, the present formof notice
states in large block letters "FEDERAL RULES REQU RE THAT THE | OM
DEPARTMENT OF HUVAN SERVI CES COLLECT ALL OVERPAYMENTS, " wi t hout expl ai ni ng
that those sane federal rules give the DHS authority to settle and
conproni se an overpaynent claim (Appellants' App. at 119.)

The district court granted plaintiffs' notion for summary judgnent,
finding they have been deni ed procedural due process because the state has
failed to informthemof its settlenent authority. W review a grant of
sunmary judgrment de novo, using the sane standards as did the district
court. Dakota Gasification Co. v. Pascoe Bldg. Sys., 91 F.3d 1094, 1097
(8th Cr. 1996). Thus, we will affirmthe grant of summary judgnent if the

record shows there is no genuine issue of material fact and the prevailing
party is entitled to a judgnent as a matter of law Fed. R Gv. P. 56(c);
Dakota Gasification Co., 91 F.3d at 1097.

The Due Process O ause of the Fourteenth Anmendnent guarantees that
no state will "deprive any person of life, liberty, or property, wthout
due process of law" U S. Const. anend. XV,



8 1. W engage in a two-part anal ysis when addressing a procedural due
process argunent, asking, first, whether the plaintiffs have a protected
interest at stake, and if so, what process is due. Schneider v. United
States, 27 F.3d 1327, 1333 (8th G r. 1994), cert. denied, 115 S. . 723
(1995). The state concedes the first point of the analysis, stating:

| owa agrees that Food Stanp recipients have a property interest
protected by the Fourteenth Anendnent in the Food Stanp coupons
and in the cash equivalent that lowa would attenpt to collect
as repaynent of an overissuance of Food Stanps due to agency
error. lowa disagrees with the District Court's conclusion
that the Due Process Cl ause requires nore process.

(Appel lants' Br. at 19.)
For the nobst part, the Suprenme Court provided the answer to our

second inquiry in Goldberg v. Kelly, 397 U S. 254 (1970). There, the Court
held that welfare benefits "are a matter of statutory entitlenment for

persons qualified to receive them and thus are a constitutionally
protected property interest. 1d. at 262. Further, because the welfare
recipients in Goldberg relied on the benefits for subsistence, the Court
held that the recipients were entitled under the Due Process Clause to a
fair hearing before the termination of the benefits. 1d. at 264. In
Atkins v. Parker, the Court elim nated any doubt one night have about the

application of Goldberg holdings to food stanp benefits, noting that food
stanps are a nmatter of statutory entitlenment, just as welfare benefits
are.® 472 U.S. 115, 128 (1985). Suprene Court precedent

W6 note that the plaintiffs do not have a protected
property interest in the actual overissuances of food stanps,
because the protected property interest is only in the benefits
the recipient is "qualified to receive." Atkins v. Parker, 472
U S 115, 128 (1985). Likewise, there is no protected property
interest in the plaintiffs' expectation of a settlenent or an
adj ustnent by the state, for the state's settlenent authority for
its claimis purely discretionary and gratuitous. See Schnei der,
27 F.3d at 1333.




dictates that due process includes notice and a fair hearing. Millane v.
Central Hanover Bank & Trust Co., 339 U S. 306, 314 (1950). <. H R Rep.

No. 464, 95th Cong., 1st Sess. 285, reprinted in 1977 U S.C.C A N 1978
(stating the "fair hearing" rules for food stanp recipients were
i npl enented in response to Goldberg v. Kelly, 397 U S. 254 (1970)).

In determning what process is due in this circunstance, we note that
the need for an adequate notice is also settled |aw. Adequate notice is
integral to the due process right to a fair hearing, for the "right to be
heard has little reality or worth unless one is inforned." Millane, 339
U S. at 314. Adequate notice is that which is "reasonably cal cul ated
under all the circunstances, to apprise interested parties of the pendency
of the action and afford them an opportunity to present their objections.”
Id. Further, the notice nust "apprise the affected individual of, and
permt adequate preparation for, an inpending hearing." Menphis Light, Gas
& Water Div. v. CGraft, 436 U S 1, 14 (1978) (internal quotations omtted).
Due process is a flexible concept and a deternination of what process is

due, or what notice is adequate, depends upon the particul ar circunstances
i nvolved. See id. at 14 n.15.

The need for adequate notice is particularly conpelling in the
circunstances of this case, to protect the sane interests the Suprene Court
recognized in reaching its conclusion that due process required a
preterm nation hearing for welfare recipients. See Goldberg, 397 U S. at

264. Like the welfare recipients in Goldberg, the class nenbers in this
case are, by definition, |owincone persons who |ive "on the very margin
of subsistence.” Mathews v. Eldridge, 424 U S. 319, 340 (1976). They
simply do not have the financial resources to correct with ease by

repaynent the state's erroneous overpaynents. Likewise, the plaintiffs are
not as a general matter in the financial position to hire legal counsel to
aid inthe interpretation of the notice they receive and to



informthemof the state's full authority.* Therefore, the notice that DHS
gi ves nmust be conplete, stated in plain | anguage, and reasonably cal cul at ed
to afford the plaintiffs an opportunity to raise their objections to the
state's proposed actions. A plainly witten, informative notice is
inperative in these circunstances to nake the hearing to which the
plaintiffs are entitled nmeani ngf ul

W concl ude that the notice the DHS currently sends to the plaintiffs
inthe formof the demand letter is inadequate. The denand letter inforns
the plaintiffs that the state has determned they have received
overi ssuances as a result of agency error and gives notice that the
plaintiffs nmay appeal the existence of the alleged overissuances or the
anount, dates, or reason for the alleged overissuances. The letter

contains a "Repaynent Agreenent," which essentially asks the recipient to
agree either to a reduced allotnment of future food stanp benefits or to a
cash paynent schedule. Although the plaintiffs are inforned that they need
not sign the Repaynent Agreenent, the letter tells the plaintiffs that if
they "do not nake an agreenent and nake all paynents, [the state] may take
a future year's incone tax refund, other paynents that are owed to [the
recipient] from the state, or initiate other appropriate collection
procedures.”" (Appellants' App. at 116, 118.) The letter does not inform
the plaintiffs of the state's settlenent power, but rather gives the
inmpression to the plaintiffs who have no discretionary funds (which, given
the | owincone status of the class nenbers, is likely a commbn situation)
that they have no alternative but to agree to reduce their future all ot nent
of food stanps. G ven the circunstances of this case, particularly the
financial status of the plaintiffs and the fact that it is the state's own
error that has created this predicanent, we have difficulty believing that
this notice is "reasonably calculated . . . to afford [the plaintiffs] an

“We note that the plaintiffs are represented in this action
by attorneys fromthe Legal Services Corporation of |owa.
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opportunity to present their objections." Millane, 339 U S at 314. W

therefore conclude that the notice is inadequate.® Cf. Aacen v. San Juan
County Sheriff's Dep't, 944 F.2d 691, 698-99 (10th G r. 1991) (hol ding that
notice regarding a judgnent execution rust informthe debtor, who likely

has few assets or cash reserves, that various state exenptions as to rea
and personal property exist); Finberg v. Sullivan, 634 F.2d 50, 62 (3d

CGr. 1980) (en banc) (holding that a debtor whose sol e source of incone was
her social security retirenent benefits was entitled to be inforned that
the benefits were exenpt from attachnent and garni shnent).

The famliar, three-part test laid out by the Suprene Court in
Mat hews v. El dridge supports our conclusion. Under the Mathews framework,

we consi der

first, the private interest that wll be affected by the
of ficial action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probabl e
val ue, if any of additional or substitute procedural
saf eguards; and finally, the Governnent's interest, including
the function involved and the fiscal and agency burdens that
the additional or substitute procedural requirenent would
entail.

Mat hews, 424 U.S. at 335. As explai ned above, we believe the general need
for adequate notice and a hearing concerning an all eged overpaynent of food
stanps is clear under Suprene Court precedent. Applying the Mathews test
to the plaintiffs' specific request for notice of the state agency's
settlenent authority, we conclude such notice is necessary to protect the
plaintiffs' due process rights.

¢ note that the proposed notice, which has been approved
by both parties and the district court for distribution to the
menbers of the class in the event our present stay is lifted, is
clear, direct, and informative. It stands in marked contrast to
t he conpl ex, confusing, and prolix demand letter currently used
by the DHS to informrecipients of the overpaynent.

9



The first factor in the Mathews test concerns the private interest
affected by the official action. The plaintiffs in this case have a vital
interest at stake, nanely, their subsistence. Because of their financial
status, the potential deprivation and the hardship the plaintiffs nay incur
intheir attenpt to repay the overissuances is substantial, even if by nost
st andards the anmount of npbney at stake nmay be quite snmall. Thus, the
private interest affected by the state's silence regarding its settl enent
authority weighs heavily in favor of requiring notice.

The defendants argue that the plaintiffs' interest is not significant
because their future allotnment of food stanps cannot be reduced wi thout
their voluntary consent, see 7 CF. R 8§ 273.18(d)(3)(viii) (1995). W note
that although the demand letter technically conplies with this regulation's
requi rement that the state agency notify the plaintiffs of the voluntary
nature of allotnent reduction, this fact is not stated in clear terns. The
| etter states: "If you fail to nake a satisfactory agreenment, and the
overi ssuance was the result of household error or intentional program
violation, your future Food Stanp Benefit will be reduced to repay the
overi ssuance." (Appellants' App. at 116, 118.) Because there are only
three categories of possible reasons for an overissuance -- (1) household
error, (2) intentional program violation, and (3) agency error -- the
unstated negative inplication in this reference to the first two categories
is that the state will not reduce future allotnments without the consent of
the recipient when the claimstens fromthe third category, agency error
G ven the other, nore explicit statenents concerning the state's ability
to take action absent an agreenent on the plaintiffs' part, this "notice"
is hardly clear, especially to an untrained eye.?®

®It has not escaped our attention that in contrast to the
present notice's unstated negative inplication, the notice in use
from 1983 to 1991 clearly and directly stated, "The anount of
food stanps you are eligible to receive will not be affected if
you
can't pay or if you fall behind in your installnent paynents."
(Appel l ants' App. at 111.)
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More inportantly, the defendants' argunent msses the point. The
plaintiffs, who depend on the state to help them neet their basic
nutritional needs and who have justifiably relied on the accuracy of past
food stanp issuances, find thenselves in the predi canent of having to find
sone way to repay the state for overissuances (already spent on food nonths
ago) caused wholly by the state agency's error. The plaintiffs have a
significant interest in being fully informed of the state's authority to
settle the claimso that they mght ask the state to exercise its authority
either before or at the "fair hearing."

As to the second Mathews factor, the risk of erroneous deprivation
in this case is substantial, for persons who have no idea of the state's
settlenment authority are unlikely to ask the state to use its benevol ent
powers. Wile it is true, as defendants argue, that the state's settl enent
authority is a discretionary, gratuitous power, conmnon sense dictates that
the likelihood of the state enploying this authority is nuch |ess when a
recipient (ignorant of the state's authority) does not request the state
to do so or provide the state with information denpbnstrating the
recipient's special needs. Providing specific information in the demand
letter regarding the state's settlenent authority would put the plaintiffs
on notice that they may seek nodifications fromthe DHS in the nethod and
anmount of repaynent. In turn, with the due process protection of notice
in place, the risk of deprivation, erroneous or otherw se, wll be reduced.

Finally, the state concedes that its interest 1is "probably
negligible." (Appellants' Br. at 24.) W agree. Wat the plaintiffs are
seeking is a nere clarification in the notice the state already issues.
The state can accommpdate the plaintiffs with little cost, in either
finances or tinme. Furthernore, we

11



subscribe to the district court's view that to the extent that the state

n>

may i ncur any administrative burden, that burden is not overriding in the
wel fare context.'" Bliek, 916 F. Supp. at 1490 (quoting Col dberg, 397 U S

at 266).

Bal ancing these three factors, the plaintiffs' interest in being
apprised of the state's settlenent authority far outweighs the state's
interest in refusing to give notice of it. "W thout fornms which paint
distinctly the conplete picture," these plaintiffs are deprived of a
nmeani ngful opportunity even to ask the state to exercise its settlenent
authority. Ellendale v. Schweiker, 575 F. Supp. 590, 601 (S.D.N. Y. 1983).
Accordingly, we affirmthe district court's holding that "the Due Process

Cl ause requires a conplete explanation of the DHS' s authority to settle,
adj ust, conpromi se, or deny all or part of any claimwhich results from
overi ssuances." Bliek, 916 F. Supp. at 1494.

V.

For the foregoing reasons, we affirmthe judgnent of the district
court and lift our stay on the permanent injunction issued by the court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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