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JOHN R G BSON, Circuit Judge.

Uni on Center Redevel opnent Corporation brought a condemmation action
agai nst National Railroad Passenger Corporation, known as Amrak, to
acquire two parcels of real property adjacent to Union Station in downtown
St. Louis, Mssouri. Amrak previously had acquired the property under its
federal condemnation power for the construction of a rail passenger service
station. The district court! granted summary judgnent to Antrak,
concl udi ng that Union
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Center had failed to show that there was no possibility that Antrak would
use the property in the future for a public use such as an intercity rail
passenger station. Union Center appeals, arguing that the district court
msinterpreted Mssouri law and that the planned future use of property for
public use is not a defense to condemation for a present public use. W
concl ude that Union Center cannot nmintain a condemmation action agai nst
Amtrak because 45 U.S.C. § 545(d) (1994)2 constitutes an inplied preenption
of M ssouri condemation |law. W also conclude that Union Center cannot
prevail under M ssouri |law, as Union Center failed to establish that its
proposed use will not materially interfere with Antrak's plan to use the
property in the future for an intercity rail passenger station.
Accordingly, we affirm

In 1980, under its federal condemati on power, Antrak acquired three
parcels of property near Union Station in St. Louis for the purpose of
constructing a rail passenger service station for intercity rail passenger
service. At the tine Antrak obtained this property, the federal governnent
had commtted funding for the construction of a rail passenger station in
St. Louis, but later withdrew the funding. Since acquiring the property,
Antrak has continued unsuccessfully to seek funds to build a station on the
property. In the neantinme, Antrak has | eased portions of the property to
the post office for parking and tenporary storage of mmil trucks and
trailers and to St. Louis Station Associates for parking. The property is
al so included as one of eight possible sites for a proposed Milti- Mdal
Transportation Center that, if built, would include a rail passenger
station.

2The Rail Passenger Service Act of 1970 was recodified at 49
USC 8§ 24101 et seq., and reenacted as part of a general
restructuring of the United States Code, which took effect on July
5, 1994. Pub. L. No. 103-272, 108 Stat. 899 (1994). The parties
agree that the former Title 45 controls this action because it was
comenced before July 5, 1994.
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In 1993, Union Center, a redevel opnent corporation organi zed under
M ssouri law, M. Rev. Stat. 88 353.010-.190 (1994), filed a condemati on
petition in state court seeking to condemm two parcels of the property
Antrak had acquired in the 1980 federal condemmation actions. Union Center
has the right of em nent domain under Section 353.130 of the M ssouri
Revi sed St at ut es.

Anmtrak renoved the condemnation action to federal court and noved for
judgnent on the pleadings or, in the alternative, summary judgnent. Antrak
argued that Mssouri law did not permt condemnation of Amtrak's property,
and al so that Union Center |acked standing to collaterally attack the 1980
condemation actions and was barred by the doctrines of res judicata and
collateral estoppel. Antrak also argued that 45 U S.C. § 545(d) preenpts
state laws that conflict with Anmtrak's federal right of condemation

The district court did not decide Antrak's preenption, collateral
estoppel, or res judicata argunents. See Union Cr. Redev. Corp. V.
National R R Passenger Corp., 874 F. Supp. 968, 970 (E.D. M. 1995).
I nstead, the court | ooked to M ssouri |aw and concl uded that Uni on Center

could not condemm Antrak's property because Antrak's property already was
devoted to a public use and Union Center had failed to show that there was
"no possibility in the future for Antrak to use the property for a public
use such as an intercity rail passenger station." Id. Union Center
appeal s.

Antrak contends that we should affirmthe district court's judgnent
on the alternative ground that 45 U S.C. 8§ 545(d) inpliedly preenpts any
state or local law that permits the condemation of Antrak's property
wi thout its consent. Section



545(d)® grants Antrak the right to condemm any property that is required
for intercity rail passenger service. See National R R Passenger Corp.
v. Two Parcels of Land, 822 F.2d 1261, 1264-65 (2d Cir.) (discussing
Amtrak's condemation authority), cert. denied, 484 U S. 954 (1987).

The Supreme Court recently outlined the doctrine of inplied
preenption:

[A] federal statute inplicitly overrides state | aw either when
the scope of a statute indicates that Congress intended federal
law to occupy a field exclusively, or when state law is in
actual conflict with federal |aw. W have found inplied
conflict pre-enption where it is inpossible for a private party
to conply with both state and federal requirenents, or where
state law stands as an obstacle to the acconplishnent and
execution of the full purposes and objectives of Congress.

345 U.S.C. 8 545 provides, in part:

(d) Acquisition of property; declaration of taking;
property conpensation; procedures; transfer of title

(1) [Amtrak] is authorized, to the extent financial
resources are avail able --

(B) to acquire any right-of-way, |and, or other
property (except right-of-way, |land, or other
property of a railroad or property of a State or
political subdivision thereof or of any other
governnental agency), which is required [for]
inter-city rail passenger service;

by the exercise of the right of em nent domain, in accordance with
the provisions of this subsection, in the district court of the
United States for the judicial district in which such property is
located . . .; Provided, That such right nmay only be exercised when
[ Antrak] cannot acquire such property by contract or is unable to
agree with the owner as to the anount of conpensation to be paid.



Freightliner Corp. v. Mrick, 115 S C. 1483, 1487 (1995) (internal
citations and quotations onitted).

Antrak explains that any state or local law that would allow for the
condemation of its property would directly conflict with Antrak's
i ndependent determ nation under 45 U S.C. § 545(d) that such property is
"required [for] inter-city rail passenger service." See National R R
Passenger Corp. v. Boston and Maine Corp., 503 U S. 407, 417-422 (1992)
(consi dering another condemation provision in the Rail Passenger Service
Act).

Union Center responds that 45 U S.C. 8§ 545(d) does not inpliedly
preenpt state or |ocal condemnmation |aws. Uni on Center supports its

argunent with the Suprene Court's decision in Cipollone v. Liggett G oup
Inc., 505 U S. 504 (1992), that holds that when a federal statute contains
an express preenption clause, and that clause is a reliable indication of
congressional intent with respect to state authority, a court cannot
consider inplied theories of preenption. Because the Rail Passenger
Service Act expressly preenpts nunerous state and |local |aws and does not
mention condemation |laws, Union Center argues there is no inplied
preenption. See G pollone, 505 U S. at 516-17. The Suprene Court recently
rejected Union Center's interpretation of G pollone, however, reasoning

that, "[a]t best, GC pollone supports an inference that an express
preenption clause forecloses inplied preenption; it does not establish a
rule.” Freightliner Corp., 115 S. C. at 1488.

Under Union Center's construction of state |law, Union Center could
condemm Amrak's property thereby frustrating Amrak's ability to
acconplish its federal nmandate of creating a nationwi de rail system and
overriding Anmtrak's decision that property is "required [for] inter-city
rail passenger service." See 45 U S.C § 545(d). See also Two Parcels of
Land, 822 F.2d at 1266-67 (holding that Amtrak's condemnation rights would
be "actually




frustrate[d]" if state law were applied to deternmine the neasure of
conpensation due |andowners following condemation under 45 U S C
§ 545(d)); National R R Passenger Corp. v. Commonwealth of Pa. Pub. Util

Commin, 848 F.2d 436, 437-40 (3d Cir.) (holding, under the principles of
federal supremacy, that Antrak was exenpt under 45 U . S.C. § 546(b) from

paynment of a special assessnment by a state agency), cert. denied, 488 U. S.
893 (1988). Accordingly, we are persuaded that 45 U S.C. § 545(d)
inmpliedly preenpts M ssouri |aw.

Even if Mssouri condemation |aw applied, we are convinced that
M ssouri |aw does not authorize Union Center's proposed condemati on of
Amtrak's property. Union Center contends that, contrary to the
interpretation of the district court, Mssouri |aw does not require as a
condition precedent to taking property previously acquired and held for
public use, that the condemor negate the possibility that the owner may
use the property in the future for a public use.

In granting summary judgrment to Amtrak, the district court relied on
St. Louis, Hannibal & Kansas City Railway v. Hanni bal Uni on Depot Co., 28
S W 483 (M. 1894). |In that case, a railroad sought to condenn, for use

as railway track, a part of land acquired and hel d by Hanni bal Uni on Depot
that was currently used for a railroad depot. 1d. at 484. The railroad
condemmed the property under Section 2741 of the 1889 M ssouri Revised
Statutes (now codified at Mb. Rev. Stat. § 523.100 (1994)), which provided:

In case the lands sought to be appropriated are held by any
corporation, the right to appropriate the same by a railroad

shall be linted to such use as shall not materially
interfere with the uses to which, by law, the corporation
hol ding the sane is authorized to put said | ands.



After the trial court allowed the railroad to condemm the property,
t he depot appeal ed. The M ssouri Suprene Court first described the power

of the state to appropriate private property to a public use as "an
i nherent el enent of sovereignty. . . appl[ying] to all property, and .
inpliedly reserved in every grant." |1d. at 485. The court then expl ai ned
that the power to determ ne whether the proposed use constitutes a public
use rests exclusively with the legislature. |d. The court clarified this
power :

It may be conceded, as a general rule of law, that |ands once
appropriated to one public use cannot be taken under
proceedings in invitum and applied to the sane or an
i nconsi stent use, unless the intention of the |egislature that
it should be so taken is nanifested in express terns or by
necessary inplication

The court decided that the general condemmation power given to the
railroad necessarily inplied the power to appropriate a part of the depot's
| and unl ess the condemmation would materially interfere with the uses of
t he depot. Id. The court allowed the railroad to proceed with its
condemati on because it found that the construction and operation of the
railroad would not nmaterially interfere with the I and acquired and used by
the depot. 1d. at 485-86.

Uni on Center argues that the district court's reliance on Hanni ba
is msplaced because the M ssouri court was considering a specific statute
that required a determi nation that the proposed taking did not materially
interfere with another public use. Union Center contends that there are
a nunber of cases decided after Hannibal, nost notably, Kansas & Topeka
Coal Ry. Co. v. Northwestern Coal & Mning Co., 61 S.W 684 (M. 1901) (en
banc), which pernit property acquired and held for a proposed future public

use to be subsequently condemed for a present public use.



In Northwestern Coal, a railroad attenpted to condemm |and for
railroad tracks. Id. at 685. The coal conpany which owned the |and
protested the condemmation, arguing that the location of the proposed
tracks would materially interfere with its operations and construction of
a new mne. Id. at 692-93. The court rejected the coal conpany's
argunents stating that it "nust deal . . . with the conditions that exist
at the tinme the condemation is asked, and cannot take into account
conditions that may or nay not arise or be created thereafter.” 1d. at
693. The court did not, however, hold that future plans for public
property are of no consequence. Indeed, the court specifically considered
the coal conpany's future plans, but concluded that the |ocation and
operation of the railroad would not materially interfere with the present

or future use of the land for mning purposes, noting that the coal conpany
had offered to sell the railroad a right-of-way for three thousand doll ars.
Id.

Recently, the M ssouri Suprenme Court reaffirnmed Hanni bal Uni on Depot
Co. stating:

[Plroperty already devoted to a public use cannot be taken for
another public use which will totally destroy or materially
impair or interfere with the fornmer use, unless the intention
of the legislature that it should be so taken has been
mani fested in express terns or by necessary inplication, nere
general authority to exercise the power of em nent domai n being
in each case insufficient;

Mssouri Cities Water Co. v. Hodge, 878 S.W2d 819, 821 (M. 1994)
(internal citations omtted). After analyzing several condemati on cases,

the court summarized the law in Mssouri when a condemor attenpts to
condem property already devoted to a public use for another public use:

The consistent thread of |aw running through these cases
is that if any existing public use will not be harned by a new
and different public use, condemation



will be allowed under a general form of authority, both uses
being "necessary" and not necessarily inconsistent or
destructi ve. However, before allowing a nunicipality or a
public service entity to take other public property that woul d
destroy the previous "necessary" use, specific legislative
del egation is required. The rationale being that the
| egi slature, not the subsequent condemni ng authority, is the
proper entity to decide between nutually conflicting or
destructive uses of public property.

Id. at 822. Accord City of Kirkwood v. Union Elec. Co., 896 S.W2d 946
(Mb. Ct. App. 1995) (statutory authority permtting condenmor to acquire
by em nent donmain real estate and personal property for the purpose of

constructing, mmintaining, and operating electric light plants, did not
"specifically and expressly state[] that the em nent dommin power nay be
exercised to acquire an existing waterworks' or “electrical utility'").

Union Center contends that two sources provide it with specific
authority for the condemnation. First, Union Center argues that
Section 353.130.3 of the Mssouri Revised Statutes specifically authorizes
an urban redevel opnent corporation to take "[p]roperty already devoted to
public use."* Section 353.130.3, however, provides only generalized
authority for the condemmation of public property, and does not
specifically authorize Union Center to condemmn the property of Amrak.
Next, Union Center asserts that the ordi nances adopted by the City of St.
Loui s

“Mb. Rev. Stat 8§ 353.130.3 provides:

An ur ban redevel opnent corporation may exercise the
power of emnent domain in the manner provided for
corporations in chapter 523, RSMb; or it may exercise the
power of emnent domain in the manner provided by any
ot her applicable statutory provision for the exercise of
t he power of em nent domain. Property already devoted to
a public use may be acquired in like manner, provided
that no real property belonging to any city, county, or
the state, or any political subdivision thereof may be
acquired without its consent.
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provide express legislative authority to Union Center for condeming
property. Union Center, however, nust have such authority froma M ssour

statute. See Mssouri Cities Water Co., 878 S.W2d at 821, 825; Maryl and
Heights Fire Protection Dist. v. Canpbell, 736 S . W2d 383, 386 (M. 1987).

Uni on Center also argues that the court nisapplied Mssouri lawto
the circunstances of this case by concluding that Antrak's long-term plan
to build a rail passenger station constituted a public use, and that
Amtrak's comercial rental of portions of the property qualified as an
interimpublic use. Union Center points out that there is no approved pl an
to build a rail passenger station on the property, the plan having been
cancelled, and that Antrak itself characterizes the property as "excess
real estate.”

There is, however, evidence that Antrak has a long-termplan to build
a station on the property. Edward M Jenkins, project director for rea
estate developnent for Antrak, testified in his deposition that there are
ongoi ng plans to design a passenger station on the property. Jenkins also
clarified that Antrak referred to the property as "excess real estate"
because the property "was not at that tine in active railroad use,
not that it would never be necessary for railroad use, or that it wasn't
i ntended for railroad use." In addition, the City of St. Louis has
proposed a Milti-Mdal Transportation Center for the area that would
include a rail passenger station for Amtrak, and the city currently is
considering the property for the proposed center. In light of this
evidence, the district court did not err in concluding that Amrak's plan
to use the property as a rail station constitutes a public use.

Li kewi se, we are unpersuaded by Union Center's argunent that the
district court erred in concluding that the current use of the I|and
constitutes an interim public use. Amtrak now | eases one of the two
parcels of property to the United States Post Ofice for
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parking and storage, and the other to an affiliate of Union Center for
parking. Leasing the property for parking with the long-termintent to
devel op the property as a rail station constitutes a public use. See The
Curators of Univ. of Mssouri v. Brown, 809 S.W2d 64, 65-67 (M. C
App.), cert. denied, 502 U S. 940 (1991); Arata v. Monsanto Chenical Co.
351 S.w2ad 717, 721 (M. 1961).

W affirmthe judgnment of the district court.

A true copy.
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