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LAY, Circuit Judge.

Charl es E. Johnson was arrested for nmurder in Merrick County,
Nebr aska. Subsequently, Johnson was released, the charges were
di sm ssed, and another individual was charged with the nurder.
Johnson brought this suit in federal district court agai nst Merrick
County Sheriff Dan R Schneiderheinz under 42 US. C. § 1983
claimng that his arrest violated his constitutional rights.

The sheriff noved for sunmmary judgnent on the basis of
qualified immunity. The district court denied the sheriff's
nmotion, finding a disputed material fact issue needed to be
resol ved t o det erm ne whet her Sheriff Schneiderheinz is entitledto
qualified immunity. The sheriff appeals the district court's
denial. W reverse with directions to enter judgnent in favor of



Schnei derheinz on the basis of qualified imunity.*’

It is well settled that |aw enforcement officials who
"reasonably but m stakenly concl ude that probabl e cause i s present™
are entitled to inmunity. Anderson v. Creighton, 483 U S. 635, 641
(1987). Governnent officials are qualifiedly inmmune fromliability
in civil actions to the extent their conduct does not violate
clearly established statutory or constitutional rights of which a
reasonabl e person woul d have knowmn. Harlowyv. Fitzgerald, 457 U S.
800, 818 (1982). The qualified imunity defense protects "all but
the plainly inconpetent or those who knowingly violate the law "
Malley v. Briggs, 475 U.S. 335, 341 (1986). Thus, if an officer
acts in a manner about which officers of reasonable conpetence
coul d disagree, the officer should be imune fromliability. Id.
Accordingly, in § 1983 cases invol ving charges of inproper arrest,
we have held that "[t]he issue for inmmunity purposes is not
probabl e cause in fact but arguable probable cause.” M/ers v.
Morris, 810 F.2d 1437, 1455 (8th Cr. 1987); see al so Habiger v.
Cty of Fargo, 80 F.3d 289, 295 (8th Gr. 1996).

The record establishes that, at the tinme of Johnson's arrest,
the sheriff was aware of certain circunstances tending to point to
Johnson as the killer: (1) the victi mhad been dati ng Johnson's ex-
wi fe; (2) Johnson sought a renewed relationship with his ex-wfe;
(3) the victim was struck from behind by a bullet while he was

'On appeal, argunent is focused on whether there is a genuine
issue of fact regarding probable cause for Johnson's arrest.
Johnson cont ends that under Johnson v. Jones, 115 S. . 2151, 2159
(1995), this court lacks jurisdiction to review the district
court's summary judgnent denial. In viewof our holding that there
exi sts i ndependent and undi sput ed evi dence supporting the sheriff's
determ nati on of probable cause, we find the order is appeal able
under Mtchell v. Forsyth, 472 U.S. 511 (1985); see al so Behrens v.
Pelletier, 116 S. C. 834 (1996). It is not necessary to pass upon
t he i ssue rai sed by Johnson since we find that a reasonabl e of ficer
coul d have believed that Johnson's arrest was lawful, in |ight of
clearly established law, and the information that the sheriff
possessed. See Anderson v. Creighton, 483 U S. 635, 641 (1987).
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driving on H ghway 30, and killed at about 11:45 p.m; (4) Johnson
was on Hi ghway 30, driving in the sane direction as the victim at
about the tinme the victim was shot and killed; (5) a polygraph
exam nation conducted by an independent state agency suggested
Johnson |ied about whether he saw the victim s vehicle on the date
of the killing, whether he was present when a shot was fired toward
the victims vehicle on H ghway 30, whether he was w thhol ding
i nformati on about having a gun with himin his vehicle that night,
and whether he was innocent of wongdoing in the killing; (6)
Johnson had been with two others, who reported the vehicle off the
road; and finally, (7) Johnson's presuned acconplice also denied
i nvol venent but was determined to be Ilying in his separate
pol ygraph exam nati on. See Schneiderheinz Aff. 1 6-7(9),
Appel l ant App. at 54-60; WIlianson Aff. § 7, Appellant App. at
100- 101; Report of Johnson Interview, Appellant App. at 110.

In the present case, the negative pol ygraph examresults were
not the only undi sputed facts upon whi ch probabl e cause coul d rest.
It is not necessary for us to decide whether the facts support
actual probable cause to arrest; we sinply hold that there were
sufficient undi sputed facts and i nfornmati on avail abl e to support a
reasonabl e |aw enforcenent officer's belief that probable cause
exi sted. That the sheriff may have been m staken is not enough to
find a violation of Johnson's constitutional rights. See Hunter v.
Bryant, 502 U. S. 224, 227 (1991). The qualified imunity doctrine
nmust acconmmodate for reasonable error because "'officials should
not err always on the side of caution' because they fear being
sued.” |d. at 229 (quoting Davis v. Scherer, 468 U S. 183, 196
(1984)).

REVERSED and REMANDED
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