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RI CHARD S. ARNOLD, Chief Judge.

Plaintiffs filed this action under the Fair Labor Standards
Act (FLSA), 29 U.S.C. 88 201-19 (1994), to recover back wages for
ti me spent providing hone care of dogs in the Metropolitan Airports
Comm ssion's (MAC) canine unit. A jury found that both plaintiffs
had worked conpensable tine caring for the dogs (although not the
full amount all eged) for which MAC had not paid them The District
Court then cal cul ated t he back wages owed to plaintiffs and awar ded
attorneys' fees and costs. W reverse the Court's award of back
wages, as well as the award of attorneys' fees, because the



plaintiffs had been paid fully under the terns of a reasonable
agreenent they had with MAC regardi ng the hours they would work in
caring for the dogs. W hold that such an agreenent is authorized
by a regulation issued by the Secretary of Labor.

The Airport Police Departnent, a division of the Metropolitan
Airports Comm ssion (which oversees public airports in the
M nneapol i s-St. Paul area), created a canine unit in 1989 to aid in
the detection of drugs. M chael Rudol ph and Janmes Lindquist, as
well as six other officers with the Airport Police, asked to be
considered for two cani ne-handl er positions, which would require
taking the dogs home at night to feed, groom exercise, and
ot herwi se care for them Rudol ph and Lindqui st were sel ected for
t he positions.

Shortly after Rudol ph and Li ndqui st began caring for the dogs,
MAC real i zed that it had an obligation under FLSA to conpensate the
officers for the tine they spent at honme doing this work. MAC and
the officers met and forned an interim agreenent, in June 1990,
that the officers would perform and be conpensated for, one-half
hour of dog care on their on-duty days, and one hour (at an
overtime-pay rate) on their off-duty days. The agreenent (like all
the ones that followed) directed that the officers were not to
perform additional care unless they had received prior approva
froma supervisor.

In Septenber 1990, the officers wote a nenorandum to MAC
requesting that the agreenent struck in June be signed and attached
to the Metropolitan Airports Police Federation (the union)
contract. At about the sanme time, MAC was concl uding a survey of
| ocal police departnments' conpensation policies with respect to
canine handlers. The report conpiled fromthis survey indicated
t hat providing one-half hour of care tine on off-duty days would
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not be i nconsistent with other |ocal police departnents' policies.
Consequently, MAC decided it wanted to reduce the off-duty-day tine
to one-half hour, and it so infornmed Rudolph and Lindquist,
providing them with a copy of the survey report. Rudol ph and
Li ndqui st wote to express their disagreenment with this change,
stating that they spent nore than one-half hour on off-duty days
caring for the dogs, and explaining that they needed this
addi tional tine.

In early Cctober, Rudolph and Lindquist met with MAC to
di scuss their objections to the reduction in off-duty-day tinme, at
whi ch point they were asked to docunent the tinme they spent with
t he dogs. Lindquist apparently did not submt any docunentation in
the coming nonth, as requested, and Rudolph's docunentation
i ndi cated that he spent 21 m nutes per on-duty day and 54 m nutes
per off-duty day in dog care (including unrequested exercise and
groomng). Fromthis, MAC concluded that one-half hour would be
reasonable for all days, and decided to institute this policy in
Novenber, 1990.

MAC continued to pay the officers for one hour of time on off-
duty days, because Li ndqui st and Rudol ph were not satisfied and had
decided to refer the issue to the collective bargai ning that would
take place in 1991 to renegotiate the union's soon-to-expire
contract with MAC. Both Rudol ph and Li ndqui st were nenbers of the
uni on, and Lindquist was a principal negotiator for it. In June
1991, the union and MAC net with a nediator to attenpt to resolve
a nunber of contract issues, including the conpensation that would

be paid to canine handlers. MAC s | abor-relations nmanager
submtted to the nediator a proposed resolution of the disputed
i ssues for the nediator to suggest to both parties. Included in

t he proposal was a provision that woul d conpensat e cani ne handl ers
one-hal f hour for dog care on all days and provide themwth a
t ake- home vehicle. The union decided not to accept the nediator's
proposal, which it could reject or accept only in full.
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As a consequence of the union's rejection of the proposal, the
medi at or asked both parties to submt their final positions on each
of the 44 issues for which they were at an inpasse in preparation
for arbitration. The final position taken by the union regarding
canine care included a request for one-half hour of conpensation
for work for both on- and off-duty days, $60.73 bi-weekly
specialist pay, and the use of a vehicle for the officers to
transport the dogs to and fromtheir hones.

The dispute then went to interest arbitration. Bef or e
arbitration conmenced, Lindquist, witing as Vice President of the
union (and, after consulting him on Rudol ph's behal f), proposed
resol ution of the canine conpensation issue by offering to accept
the nediator's proposal (a vehicle and one-half hour per day) on
this issue. Appellee's App. 32. MAC responded with an accept ance

of Lindquist's proposal, specifically noting the terns - including
t he absence of the specialty pay provision - and attaching a copy
of its proposed policy to its letter. Id. at 66. Li ndqui st

confirmed his agreenent, noting that the MACs policy had
"essentially the sane” ternms as those stated in the union's final
position - the absence of specialist pay being the only difference
- and asking that the policy be inplenented as soon as possible.
Id. at 65. MAC acknow edged receipt of this letter, witing
Li ndqui st and the union that it considered it a "final and conplete
settlenment” of this disputed issue, and indicated that it would
i npl enent the new policy "as soon as is feasible.” 1d. at 27. MAC
t hen began to pay Rudol ph and Li ndquist for one-half hour of work
for both on- and off-duty days. The arbitration of the remnaining
i ssues conmenced shortly thereafter. The union negotiators never
raised the canine care issue, nor did MAC s negotiators, who
considered the issue to be settled. Tr. 778. As a consequence,
the policy did not appear in the contract signed by MAC and the
union in early 1992.

Plaintiffs filed this action in July, 1994, pursuant to 29
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US C 8§ 216(b) (1994), to recover back pay and the I|iquidated
damages that may be awarded for violations of FLSA, and to obtain
a declaratory judgnment that MAC willfully violated FLSA. At the
cl ose of the evidence, the District Court asked the jury to decide
whet her Rudol ph and Li ndqui st had, both for on-duty and off-duty
days: (1) performed conpensable work in excess of one-half hour;
and (2) cone to a reasonabl e agreenent with MAC about the anmount of
work they were to perform The Court also asked the jury to find
how much in excess of one-half hour (if at all) the plaintiffs had
wor ked on on- and of f-duty days and whether MAC s failure to pay
overtinme was a willful violation of FLSA

The jury found that plaintiffs had worked nore than one-half
hour of conpensable work on both on- and off-duty days. It
concl uded, however, that MAC and plaintiffs had cone to a
reasonabl e agreenent as to the anount of tinme the plaintiffs should
spend caring for the dogs on on-duty days and therefore (as
instructed) it did not find how much additional tinme plaintiffs had
wor ked on such days. The jury determned that plaintiffs and MAC
had not reached a reasonabl e agreenent about off-duty days, and
t hat Rudol ph and Li ndqui st had perfornmed an additional half-hour of
conpensable work (not including the half-hour for which they
al ready had been conpensated) on their off-duty days for which they
had not been paid. The jury also found that MAC had not willfully
vi ol at ed FLSA.

Based on these findings, the District Court calculated the
anount of back pay owed to plaintiffs. It calculated the tota
anount of back pay owed for the three-year period (fromthe date
MAC reduced plaintiffs' off-duty-day pay to the date of judgnent),
and then deducted from that anount the total of all prem um
overti me-pay and conpensatory time off MAC had given to plaintiffs.
The result was an award to Rudol ph of $1592.16 (doubl ed, pursuant
to 29 U S . C 8 216(b)'s provision for |iquidated danmages, from
$796.08), and nothing to Lindquist, because his overtine credits
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exceeded the amount MAC owed him in back pay. The court also
awar ded $31, 644. 31 to Rudol ph and Li ndqui st for attorneys' fees and
costs, a reduction fromtheir request of over $257, 000.

Rudol ph and Lindqui st appeal the District Court's nethod of
cal cul ating damages, its submssion to the jury of the question
whet her the parties had made a reasonable agreenent, and its
reducti on of attorneys' fees fromthe requested amount. MAC cross-
appeal s on several grounds. First, it argues that it was entitled
to judgnent as a matter of |aw because no reasonable jury could
find either that the plaintiffs worked beyond the requested half-
hour or that the parties had not come to a reasonabl e agreenent
regardi ng off-duty days. MAC al so argues that the District Court
erred in finding that the violations were not in good faith, in
failing to cal cul ate danages under FLSA' s provision for public-
saf ety enpl oyees, and in awardi ng over $30,000 in attorneys' fees
and costs for a recovery of |ess than $2, 000.

The FLSA and its acconpanying regulations lay out exacting
st andards concerni ng t he maxi mum nunber of hours covered enpl oyees
may work per week without their enployer's incurring an obligation
to pay overtinme at a premumwage rate. Odinarily, all tinme that
an enployer "suffers or permts" its enployees to work nust be
conpensated, any contract to the contrary notw thstanding.
Enpl oyers and enpl oyees nmay not, in general, nmake agreenents to pay
and receive less pay than the statute provides for. Such
agreenents are against public policy and unenforceable. See
Barrentine v. Arkansas-Best Freight Sys., 450 U. S. 728 (1981). The
regul ati ons, however, do provide certain exceptions. OCritical to
the case at hand is 29 C.F.R 8 785.23, which allows the use of a
"reasonabl e agreenent” to determ ne the nunber of conpensabl e hours
due an enpl oyee who works at honme or who lives on the enployer's
prem ses. The regulation reads as foll ows:
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§ 785.23 Enployees residing on enployer's
prem ses or working at hone.

An enpl oyee who resides on his enployer's
prem ses on a permanent basis or for extended
periods of tinme is not considered as working
al | the time he is on the prem ses.
Odinarily, he may engage in normal private
pursuits and thus have enough tine for eating,
sl eepi ng, entertaining, and other periods of
conplete freedom from all duties when he nmay
| eave the prem ses for purposes of his own.
It is, of course, difficult to determ ne the
exact hours worked under these circunstances
and any reasonable agreenent of the parties
which takes into consideration all of the
pertinent facts will be accepted. This rule
woul d apply, for exanple, to the punper of a
stripper well who resides on the prem ses of
his enpl oyer and also to a tel ephone operator
who has the switchboard in her own hone.

Plaintiffs argue that 8§ 785.23 does not apply to this dispute
because the dog care they provided was only a small part of their
total work as officers. The regul ation, they contend, applies only
to enployees who live and perform all of their work on their
enpl oyer's premi ses or who work entirely at home. MAC advances a
broader reading of the regulation, arguing that an enployer can
conpensate its enployees for work at honme pursuant to any
reasonabl e agreenent that "takes into consideration all of the
pertinent facts." Bouchard v. Regional Governing Bd., 939 F.2d
1323, 1331 (8th CGr. 1991) (internal quotations and citations
omtted), cert. denied, 503 U S. 1005 (1992).

We believe that 8§ 785.23 goes beyond plaintiffs' narrow
reading and applies to the situation at hand. The regul ations
explain that the provisionis but a specific application of general
FLSA principles to a frequently occurring problem 29 CF. R
§ 785.10, and that the courts are ultimately responsible for
interpretations of the Act, 29 CF.R § 785.2. The regulation's
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caption, which we nay properly use to construe it, expressly
mentions not only work perfornmed by enployees who live on the
enpl oyer's preni ses, but also work perforned in enpl oyees' hones.
An exanmple of this second category of work covered by the
regulation is the tel ephone dispatcher in Halferty v. Pulse Drug
Co., 864 F.2d 1185 (5th Gr. 1989), who did performall of her work
at hone. But the fact that the regul ation covers such a case does
not mean that it does not cover enployees only part of whose work
is performed at hone. Nothing in the words of the regul ation
contains such a limtation.

The reason for there being such a regulation in the first
pl ace al so covers this case. The enployer cannot easily determ ne

how long the officers work at hone caring for the dogs. Dog
care - feeding, groom ng, cleaning cages or pens, and exercising -
may take nore tine on one day than on others. It may be spread

out, sporadic in nature. An officer mght feed a dog when they
first get home, give the dog water later, and perform other care
still later. The indeterm nate nature of these tasks, we think,
makes themexactly the sort of work as to which it makes sense for
the parties to conme to an agreenent, to elimnate conplicated,
repetitious, and hard-to-resolve disputes about exactly how much
time it took to take care of the dogs each day. So |long as there
was an agreenment in fact, and the agreenent was reasonable, we
think 8 785.23 applies to this case. It was proper for the
District Court to put to the jury the question whether the parties
had made a reasonabl e agreenent.

W have carefully considered the authorities cited by
plaintiffs in support of their contention that 8§ 785.23 does not
apply to this case. Two cases are cited from our own Circuit,
Hultgren v. County of Lancaster, 913 F.2d 498 (8th Cr. 1990), and
Bouchard v. Regional Governing Bd., supra. Both of these cases
concerned "sleep tinme" of enployees all of whose work was done on
the prem ses of the enployer. Neither case addresses the precise
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i ssue involved here: whet her the regulation applies to work
performed at hone if the enpl oyees in question al so do sonme work at
the enployer's place of business. Neither case, even in dictum

throws any light on this question. Bouchard does discuss the
provi sion of the regul ation specifying that it applies to enpl oyees
residing on an enployer's premses only if the enployee resides
there "on a permanent basis or for extended periods of tine."
Plaintiffs argue that the work that they perfornmed at honme in the
present case did not cover "extended periods of time" within the
meani ng of the regulation. The argunent is beside the point. The
phrase "extended periods of tinme" appears only in that portion of

t he regul ati on pertaining to enpl oyees residing on their enployer's
prem ses. It has nothing to do with enpl oyees perform ng work at

t heir own hones.

Plaintiffs also refer to a brief filed by the Departnent of
Labor as amicus curiae in Nelson v. Al abama Institute for Deaf and
Blind, 896 F. Supp. 1108 (N.D. Ala. 1995). They inply that the
position taken by the Departnent in this brief supports their
position in the present case. W have not been supplied with a
copy of the brief, and there is nothing in the reported opinion in
Nel son to support the position taken by plaintiffs here. Nelson,
like the cases from our own Court we have just discussed, was a
"sleep time" case. Anong the questions presented was whet her the
enpl oyees resi ded on their enpl oyer's prem ses for extended peri ods
of time, as required by the regulation. The Court held that they
did not, and nentions in a footnote, 896 F. Supp. at 1113 n.5, that
its holding is consistent with the position taken by the Depart nent
of Labor in its amcus brief. Again, we see nothing here that is
rel evant for present purposes. This case is a honme-work case, and
the question is whether the regulation applies to enployees who
work part of the time, but not all of the tine, at hone. For the
reasons we have given, we believe that the regulation does so




apply.*

The jury found that the plaintiffs and MAC had cone to a
reasonabl e agreenent as to how nmuch ti ne Rudol ph and Li ndqui st had
spent caring for the dogs on on-duty days. This verdict is
supported by substantial evidence, and plaintiffs are not entitled
to any recovery for on-duty days.

The jury, in contrast, found that the parties had not cone to
a reasonabl e agreenent concerning off-duty days. The District
Court subsequently denied MAC judgnment as a nmatter of law on this
i ssue. Wiile we review de novo the District Court's denial of
MAC s notion, we view the evidence presented at trial in the |ight
nost favorable to Rudol ph and Lindquist, the prevailing parties.
E.q., Larsonex rel. Larsonv. Mller, 76 F.3d 1446, 1452 (8th Cr
1996) (en banc). Thus, although we are loath to reverse a finding
of a jury, we wll do so when there is only a "scintilla of
evi dence" or no "proof beyond specul ati on to support the verdict."
Ibid. (internal quotations and citation omtted).

As we have explained above, MAC, upon realizing its FLSA
obl i gati ons, sent Rudol ph and Li ndqui st a menorandum proposi ng an
interimpolicy regardi ng conpensation for dog care that would be in
place until a final policy was agreed to. Rudol ph and Lindqui st
accepted this proposal. Wen MAC concluded that one-half hour of

'We find sone inplied support for this conclusion in Reich v.
New York Gty Transit Authority, 45 F.3d 646 (2d Cir. 1995). That
case arose out of a dispute between the New York City Transit
Aut hority and its Police Departnent's dog handlers. The plaintiffs
request ed conpensation for tine spent taking care of the dogs at
their homes, and al so for commuting tine. The Departnent of Labor
filed suit seeking conpensation for both types of work. Certain
clains were then settled. In accordance with the settlement, the
parties' collective-bargaining agreenent was anended to include a
provision entitling the handlers to conpensation for specified
periods of time for taking care of the dogs at hone. It is
apparent fromthe context that the handl ers perforned work both at
home and on the enployer's prem ses. See 45 F.3d at 647 & n.1
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dog care on of f-duty days was reasonabl e, and should be its policy,
the parties parted ways, and decided to resolve the issue in the
context of collective bargaining.

After nediation of the union-MAC contract failed, and the
i ssues were set for interest arbitration, Lindquist sent a letter
to MAC offering to accept the nediator's proposal on the issue
involved in this case. The letter stated, in pertinent part, "You
assure ne this is the offer: Take-honme vehicles and one-half hour
conpensati on per day for care and nmai ntenance of the dogs. After
hearing of the offer for the first time, Mke and | would be
willing to accept this policy."” Appellee' s App. 32. MAC responded
that it was happy to settle the i ssue on the terns presented by the
nmedi ator - one-half hour of work on all days, a take-home vehicle,
and no speci ali st conpensation - attached the nediator's proposal,
and asked for the wunion to provide a witten statenent
acknow edgi ng acceptance of these terns. 1d. at 66-67. Lindquist
answered MAC s acceptance letter with a letter of his own, the text
of which foll ows:

The Airport Police K-9 handlers and the
Federation agree to accept the K-9 policy as
presented in the nediator's proposal of June
10, 1991. As you have noted in your letter,
the Federation['s final position on this
issue] is essentially the sanme as your policy
with the exception of some additional
fi nanci al conpensati on.

Your willingness to inplenment this policy
i mredi ately is appreciated and is the reason
for its acceptance. The Federation has
indicated a desire and willingness to settle
the entire contract short of i nterest
arbitration and each item agreed upon is a
step to that end.

ld. at 65. MAC responded again, reconfirmng the terns, and
indicating that it would inplenent the policy as soon as possi bl e.
Id. at 27. The officers began soon to receive pay on these ternms,

-11-



as well as the use of a vehicle.

Li ndqui st testified that he did not feel that he had cone to
an agreenment with MAC ? because MAC was not offering the specialty
pay that he thought the nmediator's proposal contained.® Tr. 458.
When | ater asked whether he agreed to the policy put in place in
1991, however, he stated that he and Rudol ph "were accepting that
policy.” Tr. 818. Even if we take Lindquist's testinobny as a
whol e as a claimthat he based his offer of settlenent on the wong
docunent, the two letters he wote (and the two he received)
explicitly state that the cani ne handl ers were to receive one-hal f
hour of conpensation per day, a take-honme vehicle, and no
specialist pay. In his first letter, nmaking the offer, Lindquist
makes no nmention of specialist pay. In his second letter,
Li ndqui st again refers to the nmediator's proposal, and contrasts
MAC s policy (which it had submtted to the nediator) with the
union's final position, which demanded the specialist pay. The
docunent ary evi dence, especially when it is as unanbiguous as it is
here, cannot be refuted by Lindquist's inconsistent testinony about
his incorrect beliefs. Therefore, no reasonable jury coul d accept
Lindquist's statenments instead of the docunented proof of an

agreenent and its terns. A party who has nmade an unanbi guous
witten contract will not be heard to say that no agreenent was
made.

’Rudol ph al so answered "No" when asked whether he had "ever
voluntarily entered i nto an agreenent where you consi dered one- hal f
hour a day to be adequate to provide for the care and mai nt enance
of the animal." Tr. 676-77. This statenent could be literally
true: that is, Rudol ph may have entertai ned the personal beli ef
that the agreenment he had nade was not adequate. This does not
nean there was no agreenent.

’Li ndqui st appeared at trial to have believed the docunent
captioned "Statenent of Final Positions for Metropolitan Airports
Pol i ce Federation,"” and submitted to the arbitrator after nediation
failed, which included a request for specialist pay, to be the
medi ator's proposal. See Tr. 446, 820.
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Per haps the jury thought there was an agreement, but that it
was not reasonabl e. Rudol ph and Lindquist contend that they
actually worked nore than provided for on off-duty days. But the
agreenent explicitly dictates the amount of tinme they were to spend
on dog care, and specifies that they needed to obtain prior
approval for any additional time they thought necessary.® Thus,
the additional work the jury found plaintiffs to have perfornmed was
neither "suffered nor permtted” by MAC. 29 CF.R 8 785.11; see
al so Donovan v. WIlliams Chem Co., 682 F.2d 185, 188 (8th Gr.
1982) (holding husband-wife teanms instructed to split 80-hour-
weekl y operation of gas stations could not collect overtinme pay for
having worked in excess of 40 hours each). Plaintiffs persist,
however, with the contention that because MAC knew or had reason to
know additional work was being perforned for its benefit, it is
Iiable for the attendant wages. See 29 C.F.R 8§ 785.11. W cannot
i magi ne what nore MAC coul d reasonably have done. It was entitled
torely on plaintiffs to follow the clear terns of the agreenent.
(Sendi ng soneone to nonitor the plaintiffs' activities at hone, in
addition to being exceedingly intrusive, would sinply waste
addi ti onal MAC noney.)

W do not know what amount of daily dog care is best. W
bel i eve, however, that MAC has plenary authority to make that
determ nati on about its own dogs, and direct its cani ne caretakers
accordingly. It is not enough for plaintiffs to show that they
wor ked nore than agreed. They must show that the agreenent
provi ded an unreasonably short anpunt of time to perform the
assigned tasks. Cf. Lyle v. Food Lion, Inc., 954 F.2d 984 (4th
Cr. 1992). This they have failed to do. There is no evidence
that a reasonabl e enpl oyer woul d necessarily have known that half
an hour per off-duty day was too short atime to performthe tasks

“The plaintiffs could recall no tinme during the period in
di spute that they sought such approval.
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MAC told the officers to perform Any tinme beyond the half-hour
plaintiffs spent with their cani ne charges we presune stemed from
their personal devotion to the dogs, and was, therefore, not
"predom nantly for the benefit of the enployer,” Henson v. Pul ask

County Sheriff Dep't, 6 F.3d 531, 534-35 (8th Cr. 1993), as it
must be in order to constitute "work”™ within the statute's meani ng,
as explained in Tennessee Coal, Iron, & RR Co. v. Miscoda Local
No. 123, 321 U. S. 590, 598 (1944). W therefore hold that MAC was
entitled to judgnment as a matter of |awthat a reasonabl e agreenent
exi sted as to of f-duty days, and that plaintiffs were therefore not
entitled to any back pay.

MAC and plaintiffs nade a reasonable agreenent as to the
anount of time Rudol ph and Lindquist were to spend on dog care.
The portion of the judgnment that held that plaintiffs are entitled
to no additional conpensation for on-duty days is affirnmed. The
portion of the judgnment that held that plaintiffs are entitled to
addi ti onal conpensation for off-duty days is reversed. The cause
is remanded with directions to enter judgnent for defendants. W
need not address whether the District Court correctly cal cul ated
the back wages owed. Because the plaintiffs are obtaining no
success on the merits of their claim we vacate the District
Court's award of attorneys' fees.

It is so ordered.
A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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