No. 95-3175

United States of Anmerica,
Plaintiff-Appell ee, Appeal fromthe United States

District Court for the

V. District of Nebraska.

Cl eophus Davis, Jr.,

* % % X X 3 ¥ X %

Def endant - Appel | ant .

Submi tt ed: March 12, 1996
Fil ed: Decenmber 23, 1996

Before McM LLI AN, BEAM and HANSEN, Circuit Judges.

HANSEN, Circuit Judge.

Cl eophus Davis, Jr., was convicted by a jury of three counts
of arnmed bank robbery, in violation of 18 U.S.C. § 2113(a) and (d)
(1988); and three counts of using a firearmduring and in relation
toacrine of violence, inviolation of 18 U . S.C. 8 924(c) (1) (1988
Supp. V).! Davis appeals his convictions and sentence, clainm ng
numerous points of error by the district court.®> W affirm

The district court severed a seventh count of using a
dangerous and deadly weapon to forcibly assault a federal officer
in violation of 18 U S.C. 8§ 111(b). The governnent subsequently
di sm ssed this count.

’The Honorabl e Thonmas M Shanahan, United States District
Judge for the District of Nebraska.



Backgr ound

This case involves the arnmed robbery of three separate,
federally insured financial institutions in Oraha, Nebraska. Two
of the armed robberies occurred only m nutes apart on January 29,
1994. The third took place on March 12, 1994. ( eophus Davi s was
arrested and charged with all three robberies. W recite the facts
in the light nost favorable to the verdict.

The first robbery occurred at approximately 9:15 a.m on
January 29, 1994. An individual of nedium build wearing dark
sweat pants, a dark stocking cap ski nask, white tennis shoes, and
white gloves entered the Md City Bank | ocated at the 74th Street
Plaza, arnmed with a dark-colored, short-barrelled gun. Wth the
gun ainmed at the teller, the suspect demanded noney, and at sone
poi nt during the robbery, he fired a shot but no one was injured.
The robber fled with $1,511.

No wi tnesses at the 74th Street Md Cty Bank saw the robber's
face because of the ski mask, but Ethel Giffin had been in her car
in the plaza parking |l ot where the Md City Bank is | ocated. Wile
she stated she could not identify the individual, she had noticed
an African-Anerican nmal e as descri bed above enter the bank. After
hearing gunfire, she saw the sanme man | eave the bank with a ski
mask over his face and a yellow bag in his hand. The man ran by
Ms. Giffin and turned north into a wal kway that |eads to another
parking lot. Authorities discovered fresh footprints in the snow
headi ng t hrough t he wal kway toward the parking lot. The footprints
nmeasur ed approxi mately 11 inches long. Authorities also recovered
a bullet fragment fromthe scene and |later determined it to be a
.38 caliber lead bullet with markings consistent with being fired
froma gun with a very worn or heavily | eaded barrel.

M nutes later, at approximately 9:20 a.m, an individual with
a ski mask over his face entered the Streaminer Credit Union at
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210 North 78th Street and demanded noney fromthe teller. (There
was testinony that it takes three to five mnutes to travel by car
to this location fromthe Md City Bank on 74th Street.) Wth a
gun ained at the teller, he said, "Fifties and hundreds, b****,
fifties and hundreds."” (Trial Tr. at 415.) Teller Susan G ow
testified that the robber was an African-Anerican nmale -- she could
see his skin through the ski mask eye hol es. She estinmated that he
was approximately 5'5"' to 58 ' tall and wei ghed approxi mately 140
pounds. Anot her enployee testified that the robber was
approximately 5 7' or 58 "' tall with a thin build. The robber
fled with $4, 945.

Agai n, fresh shoe prints were found in the snow al ong the path
where the robber fled. The police photographed the prints. An
Omaha police senior crinme |aboratory technician testified that the
prints found near the Streamliner Credit Union were simlar to
t hose found near the scene of the first robbery at the 74th Street
Md Cty Bank.

Less than two nonths later, on March 12, 1994, an arned
robbery took place at the Md City Bank at 304 South 42nd Street in
Omaha. Shortly after 11 a.m, bank teller Rita Kuchcinski heard a
| oud poppi ng noi se. She | ooked up to see an African-Anmerican mal e
in a dark-colored stocking cap with a white scarf around his neck
and a dark-colored gun in his right hand. The robber pointed the
gun at Ms. Kuchcinski's head and repeatedly denanded, "G ve ne all
your hundreds and fifties.”™ (Trial Tr. at 675.) He also said,
"Cone on, b**** _ . There's got to be nore." (ld. at 676, 677).
The vice president of the bank, Kenneth Gigsby, cane out of his
of fice upon hearing the |oud noise. He saw an African- Ameri can
mal e as descri bed above | eaning into Ms. Kuchcinski's teller booth
and brandi shing a dark-col ored revol ver. He estimated that the
robber stood 5°'6'' to 57" tall and weighed 140 to 150 pounds.
The individual fled with $2, 400.



Around the tinme of this robbery, John Coats was in his car at
a stoplight on the intersection of 42nd Street and Farnum near the
42nd Street Md City Bank. M. Coats noticed an African-American
mal e jogging toward himfromthe direction of the bank, crossing

the street against the I|ight. M. Coats watched as the nman
approached and ran past Coats' autonobile. The man had sonet hi ng
white, like a towel, wapped around his neck that blew off as he

ran, but he did not attenpt to stop it or retrieve it. Thi s
behavi or caught M. Coats' attention, and he continued to watch in

his rearview mrror until he could no |onger see the man. M.
Coats testified that at the tinme, he wondered what was happeni ng
because he knew "that bank gets held up a lot." (Trial Tr. at

622.) M. Coats described the man he saw as havi ng an angul ar face
and estimated himto be in his md- to | ate-20s, between 5 7'' and
5'10'" tall, weighing around 165 pounds.

After learning that the bank had been robbed on the norning
when he had observed this unusual behavior, M. Coats reported to
the FBI what he had seen. He, along with the bank teller fromthe
42nd Street Md Gty Bank, Ms. Kuchcinski, provided i nformation for
an FBlI artist to sketch a Iikeness of the suspect. Both described
an individual with an angular face, but neither wtness was
satisfied with the sketch. These two witnesses al so participated
in a police identification Iineup. Qut of a lineup of four
individuals, M. Coats identified Davis, noting a "strong
probability" or an "80 to 90 percent probability" of being the
person he saw after the robbery. (Trial Tr. at 632, 654.) M.
Kuchci nski coul d not deci de between Davis and one other person in
t he physical |ineup, but she was able to identify Davis through a
voice identification procedure where she listened to four
i ndi vi dual s say the phrase, "Gve ne all your fifties and hundreds”
-- a phrase the robber had repeatedly said to Kuchci nski .

The evi dence al so shows that a few days before the first arned
robberi es on January 29, the Oraha police i npounded a 1978 Lincoln
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Conti nental autonobile that was registered to Davis's girlfriend,
Jessica Carr (now his wife). On the very norning of the first two
robberies between 10:00 and 11:30 a.m, Davis and Carr went to a
used car dealer and indicated that they wanted to purchase a 1985
Ni ssan 300ZX. They paid $2,600 cash and registered it under Carr's
name. Davis indicated to the dealer that he had recently received
the noney froma tax refund. The governnment presented evidence to
denonstrate that neither Davis nor Carr had received any such
refund. In fact, Davis was not enpl oyed, he was maeking his living
“hustling” (Trial Tr. at 1074), and the I RS had no records of Davis
filing any income tax docunents from 1990 through 1993. The
evidence also indicated that although the N ssan 300ZX was
registered to Carr, Davis drove it and took care of it.

When he was arrested, Davis was weari ng shoes that neasured 11
i nches long, and a partial box of .38 caliber wadcutter cartridges
was found in plain view in the Nissan 300ZX. Davis was 25 years
ol d, stood approximately 58 "' tall, and wei ghed approxi mately 140
pounds. Davis denied any involvenent in the bank robberies or in
t he purchase of the N ssan.

The .38 caliber wadcutter cartridges found in a box in the
Ni ssan were |ater tested against the bullets found at the crine
scenes. The crime scene bullets bore markings simlar to each
other, indicating that they were possibly fired by the sanme gun.
The bullets fromthe box found in the Ni ssan were determ ned to be
anal ytically indistinguishable fromthe bullets recovered at the
74th Street Md Cty Bank and the 42nd Street Md City Bank. An
expert testified that such a finding is rare and that the bullets
nmust have come from the same box or from another box that would
have been made by the same conpany on the sane day.

Two FBI agents later searched the Ni ssan 300ZX with the
consent of its owner, Jessica Carr. They were | ooking for a gun,
which they did not find. They found a receipt from sonme repairs
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that had been done to the vehicle, an estimate for those repairs,
and a pair of tennis shoes. After searching the car, the agents
al l owed Jessica Carr to take sonme personal itenms out of the car.
Agent Hol ngui st testified that she took the Ni ssan 300ZX owner's
manual , a little white pillow, a chess or checkers box, and sone
ot her personal itenms. She then asked for a box to carry the itens
in, and the agents found a brown cardboard box to give her.

In |ate June 1994, upon belief that evidence of the robbery
was | ocated i n Shauna Copel and' s apartnent, where Jessica Carr had
been stayi ng, FBI agents obtai ned and executed a search warrant for
that apartnent. Aut horities searched Copeland' s apartnment and
found a brown cardboard box that Ms. Carr was storing there. Agent
Hol mgui st of the FBI testified that the box | ooked |ike the one he
had given Carr to carry the personal itens she had retrieved from
the Ni ssan. Wthin the box, agents found the N ssan owner's
manual , a little white pillow, a chess set, a picture of C eophus
Davis, an invoice with Davis's nane on it, and a .38 caliber snub
nosed revolver. The FBI later tested the gun and found it to have
a very worn, heavily | eaded barrel, consistent with the markings on
the bullets recovered fromthe crinme scenes. An expert Wwtness
opined that it is possible that the bullets recovered fromthe 74th
Street Md Cty Bank and the 42nd Street Md City Bank were fired
fromthis weapon

Davis was charged in a superseding indictnent with three
counts of arned robbery and three counts of use of a firearmin
connection with a crinme of violence. A jury convicted Davis of all
six counts, and the district court sentenced himto a total termof
670 nmont hs of inprisonnment. Davis appeals.

1. Sufficiency of the Evidence

Davis first challenges the sufficiency of the evidence to
sustain his convictions. The district court denied his notion for
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acquittal and his notion for a newtrial. Davis argues that the
district court erred in denying his notions because the evidence in
this case is as equally strong to infer innocence as it is to infer
guilt. W disagree.

We review the denial of a notion for acquittal by view ng the
evidence in the light nost favorable to the verdict, giving the
governnent the benefit of all reasonable inferences to be drawn
fromthe evidence. United States v. French, 88 F.3d 686, 687-88
(8th Cir. 1996); United States v. Teitloff, 55 F.3d 391, 393 (8th
Cr. 1995). W wll uphold the conviction against a challenge to
the sufficiency of the evidence unless "a reasonable factfinder
must have entertained a reasonabl e doubt about the government's

proof of one of the offense's essential elenments.” 1d. (internal
quotations omtted). See Jackson v. Virginia, 443 U S. 307, 317
(1979). This standard applies even when the conviction rests

entirely on circunstantial evidence. United States v. WIlcox, 50
F. 3d 600, 602-03 (8th G r. 1995).

"[Where the governnment's evidence is equally strong to infer
i nnocence as to infer guilt, the verdict nust be one of not guilty
and the court has a duty to direct an acquittal.” United States v.
Kelton, 446 F.2d 669, 671 (8th GCr. 1971). In determining the
strength of the evidence in a circunstantial case, "it is the
totality of the circunstances that nust be weighed in nmaking a
decision on a notion for acquittal."” United States v. Kelton, 519
F.2d 366, 367 (8th Gr.), cert. denied, 423 U S. 932 (1975).

We concl ude t hat t he gover nnent presented a substantial anount
of circunstantial evidence from which the jury could reasonably
find (beyond a reasonable doubt) that Davis conmitted all three
robberies. To sunmarize, the two eye witnesses to the | ast robbery
(at the 42nd Street Md City Bank) identified Davis out of court.
M. Coats, who had seen the robber run across the street,
identified Davis in a lineup, and Ms. Kuchcinski, the teller from
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whomt he robber had demanded noney, narrowed t he physical lineup to
Davis and one other and then identified Davis's voice in a voice
identification procedure. Al though no eyewi tnesses saw the
suspect's face at the first two robbery scenes, Davis can al so be
logically linked to them from the evidence at the |ast robbery
scene. Davis's physical characteristics fit the genera

descriptions given by all the witnesses at all the crine scenes.

Hi s choi ce of words when dermandi ng noney at the |ast robbery was
very simlar to his choice of words at the Stream i ner Bank (the
second robbery). The shoes he wore when arrested were the sane
length as the footprints in the snow where the suspect fled from
the first two robberies.

Addi tionally, expert testinony denonstrated a hi gh probability
that the bullets spent at the first robbery and the | ast robbery
originated fromthe sane box of cartridges. They can be linked to
Davis because they are analytically indistinguishable from the
partial box of cartridges found in the N ssan that Davis and Carr
purchased, a very rare finding. Wen told that a box of .38
cal i ber wadcutter cartridges had been found in the N ssan 300ZX,
woul d be eval uat ed, and woul d be conpared with the bullets found at
the robbery scenes, Davis |ooked at the interviewi ng officer,
smled and said, "You don't have a gun, do you?" (Trial Tr. at
1076.) Davis then asked if any fingerprints had been found at the
banks; he told the officer, "Bring me sone fingerprints and we'l
tal k. " (Ld.) The .38 caliber snub-nosed gun, found in the
possessions that were clearly linked to the defendant, had a
heavily |eaded and worn barrel, which is consistent with the
mar kings on the bullets found at both the first and last crine
scenes.

The governnent al so introduced evi dence of notive very cl ose
intime to the crines. The car Davis drove was repossessed a few
days before the first robberies, and Davis used a | arge sumof cash
to purchase the Ni ssan 300ZX on the very day of the first two

8



robberies -- a tine when the defendant had no job or legitimate
source of incone. Further, Davis lied to the car sal esman about
the source of the cash

After reviewing the entire record, we are satisfied that the
evidence in this case, "although circunstantial, is not equivocal
on its face," and was therefore properly submtted to the jury.
Kelton, 519 F.2d at 367. Viewing the totality of the evidence in
the |ight nost favorable to the verdict, the evidence is sufficient
for the jury to have found guilt on all of the counts beyond a
reasonabl e doubt. Davis points to conflicts that existed in the
evidence in an attenpt to discredit the verdict. This attenpt
fails, because regardless of the conflicts, our review only
considers the reasonable inferences that my be drawn when the
evidence is viewed in the Iight nost favorable to the verdict. The
jury was responsi ble for resolving conflicts in the evidence. The
district court did not err by denying Davis's notion for judgnment
of acquittal.

Davis also contends that the district court abused its
di scretion by denying his notion for a newtrial, arguing that the
verdict is contrary to the great weight of the evidence. In
assessi ng whet her the defendant is entitled to a newtrial on this
basis, the district court weighs the evidence and eval uates anew
the credibility of the witnesses to determine if a mscarriage of
justice may have occurred. United States v. Rodriguez, 812 F.2d
414, 417 (8th Cir. 1987); United States v. Lincoln, 630 F.2d 1313,
1319 (8th GCr. 1980). W review the district court's denial of a
new trial on this ground for "a clear and nanifest abuse of
di scretion.™ Rodrigquez, 812 F.2d at 417. Having carefully
reviewed the record, we cannot say that the district court
coommitted a clear and nanifest abuse of discretion by denying
Davis's nmotion for a new trial.




I11. Theory of Defense

Davis contends that the district court erred by failing to
incorporate intothe jury instructions his suggested i nstruction on
his theory of defense -- misidentification.? A defendant is

*Davi s proposed the followi ng theory of defense instruction:

Cl eophus Davi s has pl eaded not guilty to the charges
made in counts | - VI of the Indictnent. Davis' plea of
not guilty puts in issue each of the essential elenents
of the of fenses charged and i nposes upon the governnent
t he burden of proving each of the essential elenents of
t hose charges beyond a reasonabl e doubt.

Cl eophus Davis contends that he is not quilty
because he has been mstakenly identified as the
perpetrator. Accordingly, the follow ng nmust be not ed:

First, Davis should not be prejudiced by the fact
that neither the government nor hinself identified who
t he actual perpetrator was.

Second, you are free to consider and weigh the
effect of the government's failure to adduce any direct
evi dence against Davis that proved that Davis was the
person who actually commtted the robberies.

Third, as a general rule the Ilaw nakes no
di stinction between direct and circunstantial evidence,
but sinply requires that you be satisfied of the
defendant's guilt beyond a reasonable doubt before
convicting him 1In considering circunstantial evidence,
keep certain things in mnd. The circunstances nust be
proved beyond a reasonabl e doubt. These circunstance[s]
shoul d be consistent with guilt and inconsistent with
i nnocence. They ought to be of such a conclusive or
positive tendency as to convince you of guilt beyond a
reasonable doubt than of sone other conclusion
Therefore, if the circunstances are susceptible of two
equal |y reasonabl e constructions -- one indicating guilt
and the other innocence -- then, of course, you should
find the defendant innocent.

(Appel l ant' s Addend. at 14-15.)
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entitled to an instruction on his theory of defense if the
def endant nakes a proper request, if there is evidence to support
the instruction, and if the instruction contains a correct
statenment of the |aw. United States v. Gonzales, 90 F.3d 1363,
1371 (8th Gr. 1996); United States v. Long Crow, 37 F.3d 1319,
1323 (8th Cir. 1994), cert. denied, 115 S. C. 1167 (1995). W
review for an abuse of discretion the district court's refusal to

give a particularly worded "theory of defense" instruction,
Gonzales, 90 F.3d at 1371, but we review de novo the question of
whet her there is sufficient evidence to submt an affirmative
t heory of defense, Long Crow, 37 F.3d at 1323.

In this case, while the district court rejected Davis's
particularly worded theory of defense instruction, it did not
reject as unsupported by the evidence his defense of
m si dentification. Instead, the district court adopted Davis's
instruction in part, incorporating the claimof mstaken identity
into an existing instruction that set forth the presunption of
i nnocence and the government's burden of proof. (See Supp. R at
43; Jury Instr. 4.) To Instruction 4, the district court added the
following: "Also, Ceophus Davis contends that he is not guilty
because he has been m stakenly identified as the perpetrator of the
of fenses stated in the Superseding Indictnment.” (l1d.) W conclude
that the inclusion of this paragraph sufficiently instructed the
jury on Davis's msidentification theory of defense.

The district court rejected the renmai nder of Davis's proposed
i nstruction, which expl ai ned ci rcunstanti al evi dence and r easonabl e
doubt . The <contents of the renmainder of Davis's proposed
instruction were cumul ative of material already covered in other
parts of the existing jury instructions. |Instruction 6 adequately
expl ained the reasonable doubt standard, and Instruction 7
adequately directed the jury to consider the reasonabl e i nferences
arising fromthe evidence and infornmed themthat the | aw makes no
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di stinction between circunstantial and direct evi dence. (See Supp.
R at 45-46.)

Davis specifically argues, however, that nowhere did the
court's jury instructions state that the jury nust find the
defendant not guilty if the circunstantial evidence was equally
susceptible to guilt as to innocence. This argunment, in essence,
is based on nothing nore than a particular wording of the
government's burden of proof, which is guilt beyond a reasonabl e
doubt .

[Sjo long as the court instructs the jury on the
necessity that the defendant's guilt be proved beyond a
reasonabl e doubt, the Constitution does not require that
any particular formof words be used in advising the jury
of the governnment's burden of proof. Rather, "taken as
a whole, the instructions [nust] correctly conve[y] the
concept of reasonable doubt to the jury."

Victor v. Nebraska, 511 U.S. 1, 5 (1994) (alterations in original).
We have specifically and repeatedly approved the reasonabl e doubt

instruction given by the district court in this case’ "as an
accurate statenent of the requisite burden of proof." Uni t ed
States v. Rogers, 91 F.3d 53, 56 (8th Cr. 1996). Accordingly, we
hold that the district court did not abuse its discretion by
refusing to adopt the defendant's particularly worded jury
i nstruction.

“Jury Instruction 6 stated as follows:

A reasonabl e doubt is a doubt based upon reason and
common sense, and not the nmere possibility of innocence.
A reasonabl e doubt is the kind of doubt that woul d nmake
a reasonable person hesitate to act. Proof beyond a
reasonabl e doubt, therefore, must be proof of such a
convi ncing character that a reasonabl e person woul d not
hesitate to rely and act upon it. However, proof beyond
a reasonable doubt does not nean proof beyond al
possi bl e doubt.

(Supp. R at 45.)
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The standard offered by the defendant is the |egal standard
used by district courts to determ ne whether the case should be
submitted to the jury. See Kelton, 446 F.2d at 671. \Wiile an
instruction on this standard has been approved where the overal

i nstructions properly placed the burden on the governnent to prove
every elenent of the crine beyond a reasonabl e doubt, see United
States v. Vaglica, 720 F.2d 388, 391 (5th Gr. 1983), it in fact
has al so been condemmed "because st andi ng al one, [t he] | anguage may

mslead a jury into thinking that the governnent's burden is
sonehow | ess than proof beyond a reasonabl e doubt,” United States
v. Attanasio, 870 F.2d 809, 818 (2d Cir. 1989) (internal quotations
omtted). W see no reason to transformthe standard by which a

nmotion for judgnent of acquittal is tested into a required jury
i nstruction. Additionally, the lack of a particularly worded
instruction did not prevent Davis's attorney from vigorously
arguing to the jury the standard that he offered in his proposed
instruction. (See Trial Tr. at 1418, 1435.)

| V. | dentification Procedures

Davis contends that the district court erred by refusing to
suppress the in-court identification by John Coats, the w tness who
observed the robber fromhis car while waiting at a stoplight near
the | ast robbery scene. Because this claim inplicates Davis's
right to constitutional procedural due process, we review this
guestion de novo. United States v. Johnson, 56 F.3d 947, 953 (8th
Cr. 1995).

"Reliability is the linchpinin determning the adm ssibility
Manson v. Brathwaite, 432

of identification testinony

UsS 98, 113, 114 (1977). Identification testinony wll be
suppressed only if the procedure was "so inperm ssibly suggestive
as to give rise to a very substantial |ikelihood of irreparable

msidentification." Simmpons v. United States, 390 U. S. 377, 384
(1968); accord Manson, 432 U.S. at 116; United States v. Rogers, 73
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F.3d 774, 778 (8th Cir.), cert. denied, 116 S. C. 1889 (1996);
United States v. Miurdock, 928 F.2d 293, 297 (8th G r. 1991). This
determ nation turns upon the totality of the circunmstances in each
case, considering factors that "include the opportunity of the
witness to viewthe crimnal at the tinme of the crine, the witness

degree of attention, the accuracy of his prior description of the
crimnal, the |l evel of certainty denonstrated at the confrontati on,
and the time between the crinme and the confrontation.” Manson, 432
US at 114. W nust weigh the totality of these circunstances
agai nst "the corrupting effect of the suggestive identification
itself" to determ ne whether suppression is warranted. 1d.

Davis contends that M. Coats' in-court identification was
made under an inperm ssibly suggestive procedure because Davi s was
the only African-Anerican nmal e seated at the defense counsel tabl e,
and the only ot her African-American individual present was a nan in
the back of the courtroom Wiile recognizing the potential
suggestive nature of in-court identifications where an African-
Ameri can defendant is seated at counsel table, we have previously
rejected clainms simlar to the one Davis nmakes here, finding that
although the in-court identification procedure may have been
suggestive or tainted, it was not so i nperm ssi bly suggestive as to
lead to a |likelihood of irreparable m sidentification. See Rogers,
73 F.3d at 778 (holding no due process violation where counsel
attacked the reliability and credibility of the identification
during cross-exam nation and the testinony of two other w tnesses
identified the defendant); Mirdock, 928 F.2d at 297 (hol di ng no due
process violation where defendant did not request special seating
or object to the racial conposition of the courtroom the
identifications were open to attack on cross-exam nation, and the
identifications were reliable under the totality of the
circunstances). W agree with the Ninth Grcuit's assessnent that
“"[t]here is no constitutional entitlenent to anin-court |ine-up or
ot her particular nethods of |essening the suggestiveness of in-
court identification, such as seating the defendant el sewhere in
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the room These are matters within the discretion of the court."”
United States v. Dom na, 784 F.2d 1361, 1369 (9th G r. 1986), cert.
deni ed, 479 U. S. 1039 (1987).

In this case, Davis nmade a specific objection to the racial
conposition of the courtroomand requested that he not be seated at
counsel table during the identification procedures. The district
court denied the request, concluding that the defendant was
adequately protected by cross-exam nation. The district court did
not abuse its discretion because our revi ew of the record convi nces
us that the governnent's questions were not suggestive, the
witness's in-court identification was vigorously attacked on cross-
exam nation, and nore inportantly, other circunstances indicate
that the witness's testinony was reliable enough to be presented to
the jury.

On the day of the crine, M. Coats had observed a man runni ng
away fromthe direction of the 42nd Street Md Cty Bank and toward
his car as he was stopped at a street light. M. Coats viewed him
wi th a good degree of attention and continued to watch hi mthrough
the rearview mrror until he was out of sight, because of his
unusual behavior. Wthin a few days after the crime, M. Coats
provi ded a detailed description of the man he saw running by his
car. Coats also chose Davis out of a pretrial |ineup, identifying
Davis with a "strong probability" or an "80 to 90 percent
probability" of being the person he saw running from the 42nd
Street Md City bank after the robbery. (Trial Tr. at 632, 654.)
The district court found that the Ilineup procedure was not
suggestive (the witnesses reviewed the |ineup separately and were
advi sed that there was no obligation to choose anyone), and Davis
does not challenge the reliability of the lineup in this appeal.
Ri t a Kuchci nski, another eye witness, also identified Davis through
out-of -court procedures that were determ ned not to be suggestive
in any way. Thus, this case did not rest solely onthe reliability
of M. Coats' 1in-court identification, and given the total
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ci rcunstances, the arguably suggestive nature of the in-court
i dentification was not so i nperm ssibly suggestive as to create "a
very substantial |ikelihood of irreparable msidentification.”
Si mmons, 390 U.S. at 384. "W are content to rely upon the good
sense and judgnent of American juries, for evidence with sone
el enent of untrustworthiness is customary grist for the jury mll.
Juries are not so susceptible that they cannot neasure
intelligently the weight of identification testinony that has sone
guestionable feature.” Manson, 432 U S. at 116.

Davis also challenges the voice identification procedure.
Rita Kuchcinski, the bank teller at the 42nd Street Md City Bank,

participated in both the physical |ineup and voice identification
procedures. During the |ineup, she could not decide between two
i ndividuals -- Davis and one other person -- but she did identify

Davis by his voice. The voice identification procedure consisted
of requiring four individuals to repeat the phrase that the robber
had repeatedly yelled at Kuchcinski: Gve nme all your hundreds and
fifties. Kuchcinski was not allowed to see the individuals as they
spoke. Kuchcinski identified Davis's voice and testified that she
was quite sure that her identification was accurate.

Davi s contends that Kuchcinski could not have had sufficient
opportunity to listen to the robber's voice at the tinme of the
crinme, because the robber nmade only one statenent to her. This
argunent is not factually accurate according to our reading of the
record, and in any event, it puts the cart before the horse
Through this argunent, Davis attenpts to denonstrate a |ikelihood
of irreparable msidentification wi thout first denonstrating that
the voice identification procedure itself was in any way
suggestive. An irreparable likelihood of m sidentification does
not arise through the circunstances of the crinme al one but arises
upon the government's use of suggestive identification procedures
when conbi ned with the specific circunstances of the crine. Absent
an i nperm ssi bly suggestive identification procedure, there can be
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no due process violation. Accordingly, we find this claimto be
wi thout merit.

V. Evidentiary |ssues

Davis contends that the district court erred by denying his
notion to suppress evidence seized at Shauna Copel and' s apart nent.
“In reviewing the grant or denial of a notion to suppress evidence
on Fourth Amendnment grounds, we are bound by the district court's
findings of fact regarding the circunstances of the search unless
we believe on the basis of the record as a whole that the district
court clearly erred.” United States v. Riedesel, 987 F.2d 1383,
1387 (8th Cir. 1993). dear error occurs when the decision is not
supported by substantial evidence, reflects an erroneous view of
the applicable law, or leaves us wth a definite and firm
conviction that a m stake has been nade. Teitloff, 55 F. 3d at 393.
"W may reverse the district court's ultinmate ruling on the
suppression notion, however, if the ruling reflects an erroneous
view of the applicable law." Riedesel, 987 F.2d at 1388. This
amounts to a de novo review of the ultimte decision of a district
court to deny a notion to suppress. United States v. Gonez, 16
F.3d 254, 256 (8th G r. 1994).

"Fourth Amendnent rights are personal and nay not be asserted
vicariously . . . ." 1d. (citing Rakas v. lllinois, 439 U S. 128,
138-44 (1978)). Consequently, the defendant nust denbnstrate "a
| egiti mate expectation of privacy in the area searched or the item
seized." I1d. In this case, Davis failed to denponstrate either.
The apartnment searched was t he resi dence of Shauna Copel and. Davi s
does not contend that he lived at this address or that he was a
guest in the hone at the tinme of the search. See M nnesota V.
A son, 495 U S. 91, 95-100 (1990) (holding overnight guest had a

legitimate expectation of privacy in the host's hone).
Furthernore, Davis does not claim ownership of the box, which
Jessica Carr was storing at this address. Absent a legitimte
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expectation of privacy in Shauna Copeland's apartnent or in the
box, the search and seizure did not violate Davis's Fourth
Amendnent rights.

Davis also contends the district court erred by admtting
irrelevant and prejudicial evidence -- nanely, information about
his failure to file income tax returns, information about the
pur chase of the N ssan 300ZX, a bullet recovered froma parking | ot
during surveillance of Davis's residence, and testinony concerning
two guns. "W review [the] district court's ruling on
adm ssibility of evidence for an abuse of discretion,”™ United
States v. Mendoza, 85 F.3d 1347, 1351 (8th G r. 1996), discussing
each piece of evidence in turn

Davis argues that the incone tax informati on was not rel evant
wi thin the nmeani ng of Federal Rul es of Evidence 401 and 402, and to
the extent the tax information was relevant at all, its rel evance
was outwei ghed by its prejudicial effect. See Fed. R Evid. 403.
Al so, Davis contends that the tax information viol ated Federal Rule
of Evidence 404(b). Contrary to Davis's assertions, the
information that Davis had not filed income tax returns for the
preceding two years was relevant to a material issue of fact at
trial, its prejudicial effect did not outweigh that probative
value, and it was not offered to show bad character. "Rule 404(b)
only forbids introduction of extrinsic bad acts whose only
rel evance is to prove character, not bad acts that formthe factual
setting of the crineinissue.” United States v. Wllians, 95 F. 3d
723, 731 (8th Cir. 1996). The tax evidence was relevant to the
factual issues of this case because it denonstrated Davis's | ack of
alegitimte source of incone at the tinme he and Carr purchased t he
Ni ssan 300ZX with cash and refuted the expl anati on he gave the car
deal er concerning the source of the cash. See United States v.
Vannerson, 786 F.2d 221, 224 (6th Cr.) (holding robber's failure
to file inconme taxes was relevant to denonstrate his pre-theft
i ncome and to negate defendant's clai mthat he received i ncone from
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playing in bands), «cert. denied, 476 U.S. 1123 (1986).
Furthernore, the prejudicial effect of this evidence did not
out wei gh its probative val ue.

Simlarly, the testinony concerning the purchase of the Ni ssan
300ZX was relevant to material factual issues and was not unfairly
prejudicial. The purchase of this autonobil e and expenditures nmade
for its maintenance explained what may have happened to the

proceeds from the bank robberies. Davis's involvenment in the
purchase and nmintenance of the N ssan 300ZX, in which
incrimnating evidence was found, helped |ink Davis to that

evidence and to the crinmes at issue.

Davis contests the adm ssion of a .38 caliber shell found in
the parking | ot near his apartnent, arguing that it did not nake it
nore probable that he conmtted the robberies. To the contrary,
this evidence was rel evant to Davis's use of a .38 caliber gun, and
expert testinmony linked this particular shell to the box of
cartridges found in the Nissan. Expert testinony also |inked that
box of cartridges to the bullets recovered fromthe crinme scenes.

Li kewi se, the testinony concerning the .38 caliber guns was
rel evant. From examining the bullets recovered from the crine
scenes, an expert was able to conclude that the gun that shot these
bullets had a very worn and heavily | eaded barrel. The first gun
tested, which was linked to a different suspect, was elim nated
fromthe investigation because it did not have a worn and heavily
| eaded barrel that could have nade the marks found on the bullets
at the robbery scenes. The .38 caliber gun found in the box of
personal itens |linked to Davis that Jessica Carr was storing at
Shauna Copeland's apartnent, on the other hand, natched the
physi cal descriptions of the gun used during the crinmes and had a
very dirty barrel with heavy |ead deposits, which could have
produced the marks on the bullets found at the crinme scenes. The
testimony concerning these guns bears obvious relevance to the
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crinmes charged because it permts the inference that the gun found
in the box of itens linked to Davis was in fact the gun used during
t he robberies. Again, the probative value of the evidence was not
outweighed by its prejudicial effect. W find no abuse of
di scretion in the district court's evidentiary rulings.

VI. Scientific Evidence

The Federal Rul es of Evidence provide that expert scientific
testinony is adm ssible pursuant to Rule 702 if the district court
first concludes, pursuant to Rule 104(a), "that the expert is
proposing to testify to (1) scientific know edge that (2) wll
assist the trier of fact to understand or determne a fact in
i ssue.” Daubert v. Merrell Dow Pharm, Inc., 509 U S 579, 592
(1993); accord United States v. Martinez, 3 F.3d 1191, 1196 (8th
Cr. 1993), cert. denied, 510 U.S. 1062 (1994). The Suprene Court

has enphasi zed that Rule 702 envisions a flexible inquiry: "Its
overarching subject is the scientific validity -- and thus the
evidentiary relevance and reliability -- of the principles that
underlie a proposed subm ssion. The focus, of course, nust be

solely on principles and net hodol ogy, not on the concl usions that
they generate.” Daubert, 509 U S. at 594-95. Relevant, but not
excl usi ve, concerns when assessing the reliability of the evidence
i nclude (1) whether the theory or techni que can or has been tested,
(2) whether it has been subjected to peer review and publication,
(3) the known or potential rate of error of the technique, and (4)
general acceptance anong the scientific community. [d. at 593-94;
United States v. Kinme, 99 F.3d 870, 883 (8th Cir. 1996); United
States v. Reynolds, 77 F.3d 253, 254 n.1 (8th Cr. 1996). W
review for an abuse of discretion the district court's decision

regarding the adm ssibility of scientific evidence. See Johnson,
56 F.3d at 952.

The district court held a prelimnary evidentiary hearing to
determne the adm ssibility of the expert testinony proffered by
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the governnment on Inductively Coupled Plasma-Atom c Em ssion
Spectronetry (ICP), a process used in this case to analyze and
conpare trace elenents found in the bullet fragnents. The
government presented the testinony of John Riley, special agent of
the FBI, who specializes in the analysis of various materials for
their elenental and trace el enental conposition. M. Riley has
been doing this work for approximately 27 years. He has a bachel or
of science degree in chem stry and a master of science degree in
forensic science. He has also authored articles and |ectured on
this subject.

M. Rley testified that ICP, an analysis that the FBI has
been using for approximately 10 years, is a generally accepted
scientific technique that has been subjected to testing,
publication, and peer review, and the technique is the sane no
matter who perfornms it. Another procedure used to acconplish the
sanme basic analysis is neuron activation analysis. The FBI has
been using the neuron activation analysis since the m d-1960s but
now favors ICP for trace elenental analysis because ICP is nore
sensitive. | CP can determne trace elenments down to parts per
mllion (.0000001 percent). The procedure determ nes which of five
trace elenents are present in the bullets to be conpared. |If the
sane elenents are present in each, then the procedure detern nes
t he percentage of each elenent present. |If the sane elenents are
present in the same anmounts then they are analytically
i ndi sti ngui shabl e.

M. Riley testified that research has been conducted on the
conposition and conparison of bullets manufactured at the sane
pl ant on either the sanme or different days and at different plants.
The research reveal ed that while 400,000 bullets could be produced
at a factory in one day, the conposition of those bullets will vary
vastly unl ess they were manufactured side by side, because lead is
a heavy nolten nmetal that cannot be mxed into a conpletely
honmbgenous m xture throughout; pockets of different elenental
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conpositions will exist and additional |ead of differing el emental
conpositions is periodically added to the cauldron throughout a
day, changing the elenental conposition of the bullets produced.
Based on this research and the results of the trace elenmenta
conposition I CP anal ysis, the expert concluded that the bullets at
i ssue were anal ytically indistinguishable fromsone of the bullets
in the box of cartridges found in the N ssan, that they were
generally simlar to the remaining bullets in that box, and that
there was a high correlation between the two bullets found at the
crime scenes. He also concluded that these bullets nust have been
manuf act ured at the same Rem ngton factory, must have conme fromt he
sanme batch of |ead, nust have been packaged on or about the sane
day, and coul d have cone fromthe sane box.

Def ense counsel attacked the information by reading one
paragraph from a book (see Trial Tr. at 838), which criticized
neuron activation analysis (ICP was the analysis used here),
because there is no way of knowing exactly how nmany bullets
manufactured by the sanme conpany have this sane elenental
conposition. The expert in this case admtted having no way of
knowi ng how many ot her bullets Rem ngton produced on the sanme day
as these that also would have a conposition that is analytically
i ndi stinguishable fromthe bullets tested here.

At the end of this hearing, the court determ ned that there
was a sufficient scientific basis to admt the expert's testinony.
The court concluded that the book criticizing this use of the
evi dence goes to weight and credibility, not the scientific basis
of the evidence. Davis does not attenpt to denonstrate that ICPis
not a scientifically valid technique for determning the trace
el enental conposition of bullets, or does he attenpt to denonstrate
that Agent Riley inproperly perforned the technique. Instead, he
chal | enges the concl usi on that because the bullets are analytically
i ndi stingui shable fromthose found in Davis's cartridge box, they
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must have cone fromthat box. He al so argues that the evidence was
nore prejudicial than probative for this reason

W conclude that the district court fully executed its
gat ekeeping function, see Martinez, 3 F.3d at 1196, and did not
abuse its discretion by admtting the expert testinony. The

evi dence nmade it nore probable than not that the expended bullets
originated fromthe cartridge box found in the N ssan. Davis was
free to challenge the expert's conclusions and point out the
weaknesses of the analysis to the jury during cross-exam nation.
Weight and credibility are the province of the jury. "Vi gor ous
cross-exam nation, presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional and
appropriate neans of attacking shaky but adm ssible evidence."
Daubert, 509 U.S. at 596.

V. | ndi ct rent Def ects

Davis contends that the district court erred by not di sm ssing
t he supersedi ng i ndi ct ment because of anirregularity consisting of
a "re-vote" in the Gand Jury proceedings. Federal Rule of
Crimnal Procedure 12(b)(2) requires defendants to raise defenses
and objections based on the indictnment prior to trial, and a
failure to do so constitutes a waiver, Fed. R Cim P. 12(f).
United States v. Prescott, 42 F.3d 1165, 1167 (8th Cir. 1994).
Prior to trial, Davis filed a notion to disclose the grand jury

mnutes in order to search for irregularities in the proceedi ngs.
A magistrate judge reviewed the transcripts of the grand jury
proceedi ngs, found no irregularities, and denied the defendant's
notion to review the transcripts, describing the request as a
fishing expedition. Davis made no objection to the district court
regarding this order and did not nove to dismss the superseding
i ndictment on the basis of an irregularity. Accordingly, we wll
not entertain the issue. Any alleged defects in the indictnent
have been wai ved.
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Davi s al so contends that the supersedi ng i ndi ctnent contained
a fatal jurisdictional defect that the governnent failed either to
anend or prove. Count V charged Davis with arned robbery, in
violation of 18 U S.C. 8§ 2113(a) and (d), of the 42nd Street Md
City Bank. The indictnent stated that the 42nd Street Md City
Bank was insured by the National Credit Union Adm nistration. In
fact, however, the 42nd Street Md City Bank was insured by the
Federal Deposit |Insurance Corporation (FDI C), and the governnent's
evidence at trial proved that the bank was insured by the FDI C
Davis noved to dismiss or acquit on count V at the close of the
government's evidence on the ground that the governnment failed to
prove what it alleged in the indictnent, but he did not renew that
notion at the close of trial before deliberation and did not argue
it in his notion for new trial. Further, Jury Instruction 14
required the jury to find that the 42nd Street Md Cty Bank was
insured by the FDIC, which is in accord with § 2113(f), and the
record reveals no objection to the final formof Jury Instruction
14. The jury convicted Davis on this count.

Al t hough the sufficiency of the indictnment is a
jurisdictional issue that may be raised at any tine, an
i ndi ctment that is challenged after jeopardy has attached
will beliberally construed in favor of sufficiency. The
indictment will then be upheld unless it is so defective
that by no reasonable construction can it be said to
charge the offense for which the defendants were
convi ct ed.

United States v. Just, 74 F.3d 902, 904 (8th GCr. 1996).

Section 2113 nakes it a crinme to engage in armed robbery of
"any bank, credit union, or any savings and | oan association.” 18
U S C 8§ 2113(a). Section 2113 separately defines "bank," as "any
menber bank of the Federal Reserve System and any bank, banking
association, trust conpany, savings bank, or other banking
institution organized or operating under the laws of the United
States . . . and any institution the deposits of which are insured
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by the Federal Deposit Insurance Corporation." Id. § 2113(f).
Section 2113 al so separately defines "credit union" as a "credit
union the accounts of which are insured by the National Credit
Uni on Administration Board."” 1d. 8 2113(Q). Davi s argues that
because these are separate jurisdictional el enent s, t he
governnment's recital of the wong federal insuring agency in the
indictment is fatal. See United States v. Mze, 756 F.2d 353 (5th
Cr. 1985) (holding that reversal is required when a federal
crimnal statute has nore than one separately defined basis of
jurisdiction and the jurisdictional elenment stated in the
indictnment is constructively nodified at trial); see also United
States v. Fitzpatrick, 581 F.2d 1221 (5th Cr. 1978) (hol ding
§ 2113 states three alternative bases for federal jurisdiction for
robbery of a savings and loan institution, and a fatal defect
occurred where indictnent charged that the institution was
federally insured while the court charged the jury on an alternate
statutory basis for federal jurisdiction -- the presence of a
federal charter).

"As a general rule, an indictnent is sufficient if it first,
contains the elenents of the charged offense and fairly informs a
def endant of the charge agai nst which he nust defend, and second,
enables him to plead double jeopardy as a bar to future
prosecution.” United States v. Just, 74 F.3d at 903-04 (internal

guotations omtted). It has long been the rule that "after an
i ndictnment has been returned its charges nay not be broadened
t hrough anendnent except by the grand jury itself.” Stirone v.

United States, 361 U S. 212, 215-16 (1960). To convict a defendant
on a charge not nade against himin the indictnment is fatal error
that requires reversal. 1d. at 219. A nmere variance between the
i ndi ctment and t he proof, however, which "occurs when the charging
terms are |left unaltered but the evidence offered at trial proves
facts different fromthose alleged in the indictnent,"” does not
require reversal of a conviction unless the variance results in
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actual prejudice. United States v. Koen, 31 F.3d 722, 724 (8th
Cir. 1994), cert. denied, 115 S. C. 908 (1995).

We concl ude that what occurred in the present case was not a
jurisdictional defect but a nere variance between the indictnent
and the proof, which was not prejudicial to the defendant and

therefore is not fatal to his conviction. "The federally insured
status of a bank is an essential elenent that nust be proved to
sustain a conviction under 18 U S.C. § 2113(a) and (d)." United

States v. Mays, 822 F.2d 793, 795 (8th Gr. 1987). This essentia
elenent was present in the indictnment, as the face of the
i ndictrment clearly indicates that the bank was federally insured in
spite of the fact that the federal insurer was m snaned. Thi s
m snoner did not broaden the charges against Davis, and the
i ndictment was sufficiently clear to enable him to plead double
jeopardy to a future prosecution for the sanme of fense. See Just,
74 F.3d at 903-04. The indictnent infornmed Davis of the nature of
the of fense charged, the statutory violations involved and that a
federal agency insured the funds of the bank.® See United States
v. Janoce, 720 F.2d 1156, 1159 (10th G r. 1983) (holding an
indictment for robbery was sufficient where the indictnent
incorrectly nanmed the FDIC as the federal insurer instead of the
Federal Savings and Loan | nsurance Corporation), cert. denied, 465
U S. 1036 (1984). W agree with the Tenth G rcuit that "[o]nly the
failure to nmention any federal insuring agency constitutes a fatal

defect in an indictnent.” | d. | nadvertently nam ng the wong
federal insuring agency does not deprive the court of jurisdiction
as long as the proof conforned to the statutory elenents. cf.

United States v. Roberts, 859 F.2d 593, 594 (8th Cr. 1988)
(holding no jurisdictional error where indictnent and proof
indicated the institution was insured by the Savings and Loan

*Additionally, we note that in count |, the indictnent
correctly named the FDIC as insurer of the Md City Bank on 74th
Street -- the sister bank of the 42nd Street Md City Bank.
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| nsurance Cor poration, but the jury instructions m stakenly charged
that the deposits were insured by the FDIC), cert. denied, 489 U S.
1059 (1989). In this case, the proof placed in evidence satisfied
all of the elenents of the statute referenced in the indictnent and
did not result in any prejudice to the defendant.

VI, Sever ance

Davis filed a notion to sever, seeking a separate trial of the
counts relating to the March 1994 robbery. The district court
denied the notion and tried all counts of the indictnent together.
Davis contends that the district court abused its discretion.

First, we observe that the counts were properly joined in one
i ndi ct ment . Two or nore offenses nmay be charged in the sane
indictment as long as the offenses charged "are of the sane or
sim | ar character or are based on the sane act or transaction or on
two or nore acts or transacti ons connected t oget her or constituting
parts of a common schene or plan.” Fed. R Cim P. 8. Joinder,
then, is "proper when "the two counts refer to the same type of
of fenses occurring over a relatively short period of tinme, and the
evi dence as to each count overlaps.'" United States v. Robaina, 39
F.3d 858, 861 (8th Cir. 1994) (quoting United States v. Shearer
606 F.2d 819, 820 (8th Cir. 1979)). W review de novo t he deci sion

tojoincounts into asingleindictnment. [d. (citing United States
v. Lane, 474 U S. 438, 449 n.12 (1986)). The of fenses charged
relating to each bank robbery are the same -- arnmed robbery and use

of a firearmin relation to a crime of violence. The proof for
each count is overlapping and intertwined. Two of the robberies
were commtted on the same day, and the other was conmitted | ess
than two nonths after the first two. W have affirned the joi nder
of offenses when the tine periods between them have spanned siXx
nmont hs or greater. See id. The offenses charged in Davis's
i ndictment were all properly joined.
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The rul e governi ng severance provi des that once of fenses have
been properly joined, the district court nay nonetheless order
separate trials of the counts "[i]f it appears that a defendant or

the governnment is prejudiced by a joinder of offenses.” Fed. R
Crim P. 14. "The decision to sever is within the sound discretion
of the trial judge and the denial of a notion to sever is not
subject to reversal absent a showing of real prejudice.” United

States v. Patterson, 20 F.3d 801, 805 (8th Cir. 1994) (interna
guotations omtted). Prejudice may result froma possibility that
the jury mght use evidence of one crinme to infer guilt on the
ot her or that the jury m ght cunmul ate the evidence to find guilt on
all crimes when it would not have found guilt if the crines were
consi dered separately. Coss v. lLeapley, 18 F.3d 574, 578 (8th
Cr. 1994). On the other hand, a defendant does not suffer any
undue prejudice by a joint trial if the evidence is such that one
crime woul d be probative and admi ssi bl e at the defendant's separate
trial of the other crine. Robaina, 39 F.3d at 861.

Davi s contends that there was no connecti on between the March
1994 robbery and the January 1994 robberies, and thus there is a
danger that the jury may have cunul ated the evidence to infer guilt
of all crines when, if tried separately, the jury m ght not have
found enough evidence to convict himof all counts. W disagree.
Davis's theory of defense was m staken identity. Thus, evidence of
the March 1994 robbery coul d have been admtted at a separate trial
of the two January robberies to prove identity under Rule 404(Db).
Accordingly, Davis suffered no real prejudice fromthe joinder of
of f enses.

| X. Consecutive Sentences

Finally, Davis contends that the district court abused its
di scretion by running his sentences consecutively. At sentencing,
the district court properly treated each robbery count (counts |
11, and V) as a single count group. United States Sentencing

28



Conmi ssi on, Guidelines Manual, 8§ 3D1.2, conment. (n.7) (Nov. 1994).
The district court then correctly applied USSG § 3D1.4 to determ ne
a conbined offense level which was then used to sentence the
defendant on each of the robbery counts to 130 nonths of
i mprisonnment to be served concurrently. See USSG Ch.3, Pt.D. For
the counts charging the use of a firearmduring and in relation to
a crinme of violence, in violation of 18 U S.C. 8§ 924(c), the
district court inposed a consecutive 60-nonth termof inprisonnment

for count |1, a 240-nonth termfor count |V, and anot her 240-nonth
term for VI, resulting in a total consecutive sentence of 540
nmont hs of inprisonnent. The express |anguage of the statute

prohibits the district court fromallowng the firearns terns of
i mprisonnment to run concurrently with each other or with the
underlying crinme of violence. 18 U S.C. 8§ 924(c)(1) ("nor shal
the term of inprisonnment inposed under this subsection run
concurrently with any other term of inprisonment including that
i nposed for the crime of violence or drug trafficking crine in
which the firearm was used or carried"). See al so USSG 2K2. 4,
comment. (n.1) (acknow edging that "the statute requires a term of
i mpri sonnment inposed under this section to run consecutively to any
other termof inprisonnment”). Thus, the district court correctly
i nposed consecutive sentences for the firearns offenses. W note
that the district court ordered the defendant’'s federal sentence to
run concurrently with the def endant’'s exi sti ng Nebraska state court
sent ences.

X.  Concl usi on

Accordingly, we affirmthe judgnment of the district court.
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