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RI CHARD S. ARNOLD, Chief Judge.

This is a prosecution for arnmed robbery of a United States Postal
Substation, in violation of 18 U S.C. § 2114(a). The defendant, Warren
Allen Dittrich, was convicted after a jury trial. The governnent then
proceeded against him at sentencing under 18 U S. C. 8§ 3559(c), which
requi res a mandatory sentence of life in prison for certain violent felons.
The District Court! found that Dittrich had been convicted of three
"serious violent felonies" within the neaning of that statute, including
the instant offense and two previous convictions, and, therefore, inposed
a sentence of
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life in prison. Dittrich appeals from his conviction and sentence,
contendi ng, anong other things, that the evidence was insufficient to
justify convicting himof the predicate offense, and that the two previous
convictions on which the District Court relied do not qualify as "serious
violent felonies" for purposes of the statute inposing a mandatory life
sentence. W affirm

On April 28, 1995, the Jubil ee Foods supermarket in Council Bluffs,
| owa, was robbed. A man entered the store and wal ked up to the service
desk. A sign above the desk stated that the store was a | ocation of a
United States Postal Substation. The nman pulled a gun and denanded noney,
and the store clerk gave hi mnoney and noney orders contai ned in the drawer
assigned to the Postal Substation. The man then |eft.

The defendant Dittrich neets the general description of the robber
given by the store clerk. 1In addition, a surveillance video tape shows a
person of the sane general appearance, though neither the testinony of the
store clerk nor the tape could be the basis of a positive identification
t he robber having disguised hinself with a hat, sungl asses, and band-ai ds
on his face. Two people fled fromthe scene of the crine in a red Ni ssan
truck, stipulated to be the vehicle regularly operated by Dttrich.
Begi nni ng on the night of that sanme day, Dittrich caused three postal noney
orders, positively identified as having been taken in the robbery, to be
cashed. And, after being arrested, Dittrich offered nbney and other
i nducerments to one Roger Light, a fellowinmate, to confess to the robbery.
In order to aid Light in coomitting this perjury, Dittrich wote out, in
his own hand, an account of the crine, in which the actions of the robber
were referred to in the first person. Light was called as a witness in the
governnent's case in chief, and during his testinony the handwitten
account prepared by Dittrich, which could reasonably be understood as
anounting to a confession, was introduced into evidence.



We have no difficulty in holding that this evidence was sufficient
to make a jury issue of Dittrich's guilt. Def endant suggests that the
evidence nakes it equally likely that he was the driver of the getaway car,
and not the actual robber, and sone of the evidence, to be sure, would be
consistent with a conclusion that Dittrich was nerely one of the two peopl e
involved in the crine, perhaps not hinself the actual robber. O her
evi dence points strongly to Dittrich as having comtted the robbery
hinsel f, notably his actions in attenpting to bribe Light to commt
perjury, and in furnishing Light with an account of the crine that could
reasonably be understood to portray Dittrich as the nan who entered the
store, pointed the gun at the clerk, and took the noney and noney orders.

It is our duty to consider the evidence in the |ight npost favorable
to the governnent when evaluating a contention that the evidence was
insufficient, and this evidence was anple to justify a reasonable jury in
concl udi ng beyond a reasonable doubt that Dittrich was the robber. W
therefore reject Dittrich's first contention on appeal.

Def endant argues that the two previous convictions used agai nst him
in the District Court do not qualify under the statute, the so-called
three-strikes-and-you're-out |law. The first conviction was one for assault
with intent to inflict bodily injury in Nebraska. This offense was a
felony, punishable by up to twenty years in prison. The statute, 18 U S. C
8 3559(c)(2)(F)(ii), includes anong the qualifying felonies "any
of fense puni shabl e by a maxi numterm of inprisonnent of 10 years or nore
that has as an elenent the use, attenpted use, or threatened use of
physical force against the person of another . . .." This previous
conviction, to which Dittrich pleaded guilty, was for choking a woman with
a scarf. The definition fits. The crime of assault with intent to inflict
bodily injury does include as an elenent at |east the attenpted or
t hreat ened use of physical force against the



person of another.

The second previous conviction was for voluntary manslaughter in

Cal i fornia. Dittrich was convicted of this crinme on a plea of nolo
cont ender e. Again, the statute applies in accordance with its express
words. "[Mansl aughter other than involuntary nmansl aughter" is anong the
offenses listed in the statute as a "serious violent felony." 18 U S.C

§ 3559(c)(2)(F)(i).

Dittrich next argues that it was error to allow the government to
present the testinony of Roger Light, the person whomDittrich bribed to
testify falsely that he was the robber, inits case in chief. W see no
error. Bri bi ng another person to take the blane for the crine charged
shows consciousness of guilt, a fact relevant to the guilt or innocence of
t he defendant. Evidence of consciousness of quilt is routinely admtted
agai nst defendants in crimnal cases, in the formof flight, threatening
a witness, subornation of perjury, and the like. Decisions as to the order
of proof lie within the sound discretion of the district courts, and we see
no | egal problemw th the decision of the District Court in this case to
permt the governnent to call Light in its case in chief, instead of
waiting for a rebuttal

Dittrich nmakes a nunber of constitutional argunents. He clains that
the three-strikes statute violates the Doubl e Jeopardy Cl ause, because it
causes himto be punished anew for crines of which he had already been
convicted. He also clains that the penalty of life in prison is a crue
and unusual punishnment in violation of the E ghth Arendnent. Both of these
contentions are foreclosed by United States v. Farner, 73 F.3d 836 (8th
Cir.), cert. denied, 116 S. C. 2570 (1996). W are bound by this
deci sion. One panel of this Court is not free to disregard the previous

ruling of another panel. Farner is directly in point.

Dittrich additionally argues that the statute defining the



underlying felony, robbery of a person having |awful custody of any nail
matter or noney or other property of the United States, is unconstitutional
under the Tenth Amendnent. The argunent seens to be that robbery is anpbng
those crines traditionally punished by states, that the robber, when he
entered the food store, had no idea that a Postal Substation was cont ai ned
in it, and that no federal crine would have been commtted had not the
store clerk chosen to hand Dittrich noney and noney orders fromthe postal

dr awner. She could have given the robber non-postal nopney, out of the
store's general receipts for sale of nerchandise. W reject these
argunents. Under Article |, Section 8, Clause 7, of the Constitution,
Congress has authority "[t]o establish Post Ofices and post Roads." In
addition, under Article I, Section 8, Cause 18, Congress has the authority
to make all |aws necessary and proper for carrying into effect its
enunerated powers, including the post-office power. A law naking it a

crime to steal property from a Post Ofice is well within even the
narrowest construction of the Necessary and Proper C ause. Def endant
appears to concede that it is not necessary for one to know that nobney
taken is postal noney, so long as that is the fact. And, in any event, a
sign stating that a Postal Substation was being operated in the store
appeared right over the service desk at which the robbery took place.
Postal funds and property were in fact taken at gunpoint, and that is
enough to satisfy both the statute and the Constitution.

Dittrich has filed a pro se supplenental brief, which we have
consi der ed. In addition, he has nade a notion for |eave to correct his
brief, and we grant the notion. None of the points urged in Dittrich's
brief is substantial. W do not believe they deserve di scussion.

W appreciate the diligent and vigorous service of Dittrich's
appoi nted counsel.



The judgnent is affirnmed.
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