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MURPHY, Circuit Judge.

Leroy Seiler was convicted of first degree nmurder and sentenced to
life inmprisonment. After the lowa Suprene Court affirnmed his conviction,
Seiler filed a petition for a wit of habeas corpus under 28 U S. C. § 2254,
arguing an error in the jury instructions violated his due process and
Si xth Anendnent rights.! The district court conditionally issued the wit,
and the State of |lowa appeals. W reverse.

The evidence at trial showed that Seiler had hidden in a tavern to
steal the cash on hand after closing. The tavern owner

!Seiler also alleged his right to equal protection was
violated by the jury instruction. The district court rejected
this argunent, and Seil er has abandoned it on appeal.
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had di scovered him and in the struggle that followed, Seiler grabbed a
nmeat cl eaver and struck him The victimdied of nunerous head injuries,

i ncluding two nassive skull-penetrating blows fromthe cleaver. He had
bl ed profusely and suffered nmany other injuries, including a severed thunb
and multiple cuts. Blood sanples matching those fromSeiler and the victim
were found in a public shower at a hotel across the street fromthe tavern

Seiler's bloody clothes and the noney fromthe tavern were found in the
apartnent where Seiler stayed the night of the nmurder. Seiler had al so
been seen near the tavern at closing tine on the night of the killing.

At the close of evidence, the jury was instructed on three
alternative theories of first degree nurder: felony nurder while
participating in willful injury, felony nmurder while participating in first
degree burglary, and preneditated and deliberate nurder. The jury returned
a general verdict of guilty of first degree nurder

On direct appeal, Seiler contested the accuracy under state | aw of
the jury instruction for felony nmurder while committing a first degree
burglary.? The lowa Suprenme Court held that the instruction was incorrect
under lowa |aw because it onmitted the physical injury element of first
degree burglary. State v. Seiler, 342 N.W2d 264, 268 (lowa 1983) (en
banc). Nonetheless, it affirned the conviction after hol ding the erroneous

i nstruction was not prejudicial because the jury could not have failed to
find the intentional infliction of physical injury that would trigger a
first degree burglary. 1d. The dissent objected that the court's hol ding
in effect directed a verdict for the state on an issue it was obligated to
prove beyond a reasonabl e doubt and that the

2Seil er al so contested the constitutionality of the search
warrant under which the clothes and noney were found. The |Iowa
Suprene Court rejected this argunent. State v. Seiler, 342
N. W2d 264, 267 (lowa 1983) (en banc).
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evi dence was insufficient to overcone the presunption of prejudice. |1d.
at 269.

Seiler then filed an application for postconviction relief. He
asserted ineffective assistance of counsel at trial and on appeal resulting
fromthe failure of trial and appellate counsel to object adequately to the
jury instructions. The application was denied, and the | owa Suprene Court
deni ed further review

Seiler next filed a petition for habeas corpus, arguing that the
onission of an elenent, in the instruction for felony nurder while
commtting a first degree burglary, violated his due process and Sixth
Amendnent rights. Seiler asserted that lowa law required the state to
prove he conmitted a first degree burglary before the felony nurder rule
could apply. lowa Code § 702.11. First degree burglary required proof
beyond a reasonable doubt that while committing a burglary, Seiler
possessed a "dangerous weapon, or intentionally or recklessly inflict][ed]
physical injury on any person." |lowa Code § 713. 3.

The instruction to the jury at trial stated:

In considering First Degree Miurder under the
Fel ony- Murder Doctrine, you are instructed that the
| aw provides that when a person commits a burglary
when [sic] the burglary is perfornmed by force or
against the will of the other.

You are further instructed that burglary is a
forcible fel ony.

Seiler contended that this instruction relieved the state of proving al
el enents of the crine beyond a reasonabl e doubt and took an el enent of the
crime away fromthe jury.

The district court found that the error in the jury instruction
violated Seiler's rights to due process and to a fair



trial, and that these violations were not harnl ess. The district court
conditionally issued the wit of habeas corpus, ordering the state to
ei ther conmence proceedings to retry Seiler within sixty days or rel ease
hi m f rom cust ody.

The state appeals, arguing that Seiler procedurally defaulted his
constitutional clains because in his direct appeal he only raised state | aw
i ssues concerning the burglary instruction. The state concedes that the
jury instruction was incorrect, but asserts that in the context of other
jury instructions the error did not violate Seiler's constitutional rights.
The state argues also that any constitutional violation was harnmless in
light of the overwhel ning evidence concerning the intentional infliction
of physical injury.

Before a district court nmay consider a habeas corpus petition, the
petitioner nust exhaust state renedies. 28 U S.C. § 2254(b). To satisfy
the exhaustion requirenent, the petitioner nust "fairly present" the
federal clains to the state courts to give the state the opportunity to
correct any alleged violations of its prisoners' federal rights. Duncan
v. Henry, 115 S. C. 887, 888 (1995) (per curianm). Presenting a sinilar
state claimto the federal right is insufficient to exhaust state renedies.

Id. Instead, the applicant nust refer to a specific federal
constitutional right, a particular constitutional provision, a federa
constitutional case, or a state case raising a pertinent federa
constitutional issue in a claim before the state courts." Kelly wv.
Trickey, 844 F.2d 557, 558 (8th Cir. 1988) (citing Thomas v. Wrick, 622

F.2d 411, 413 (8th Gr. 1980)).

The state argues Seiler procedurally defaulted the due process and
Si xt h Anendnent cl ai ns because those clains are not equivalent to his claim
regardi ng the adequacy of the burglary instruction



under lowa law that he raised in his direct appeal. Seiler contends that
he effectively raised the constitutional clains by citing a constitutiona
case and stating he was denied a fair trial. He contends the dissent shows
the lowa Suprene Court was aware of the constitutional questions.

Seiler argued in his direct appeal that the jury was inproperly
instructed on the necessary elenents under lowa |aw for conviction of
felony murder while committing a first degree burglary. Seiler contended
the error in the burglary instruction could have caused the jury to find
himguilty of the lesser included offense of second degree burglary but
still convict himof felony nurder, even though under lowa |aw a second
degree burglary cannot be the underlying crine for a felony nurder. |owa
Code 8§ 702.11. He concluded that inproperly instructing the jurors on the
el enents they had to find beyond a reasonabl e doubt deprived himof a fair
trial.

In his state court appeal, Seiler cited Jackson v. Virginia, 443 U. S
307, 318-19 (1979). In Jackson, the Supreme Court held the Fourteenth
Anendnent required a federal court to exam ne whether the record evidence

could reasonably support guilt when reviewing the sufficiency of the
evidence in a habeas petition. 1d. at 318. The Court did not address any
i ssues regarding the constitutionality of jury instructions. Seiler did
refer to a part of the opinion, however, which contained a general
statenent about the necessity of proper instructions on reasonabl e doubt
for all elenents of a crine. 1d. at 318-109.

It is doubtful that Seiler sufficiently raised the constitutional
issue on his direct appeal by citing to Jackson. Jackson did not turn on

i ssues related to jury instructions although it contained a reference to
instructing the jury on reasonabl e doubt. Neither the nmajority opinion nor
the dissent in Seiler's direct appeal nentioned Jackson. The ngjority
opi ni on



focused on the validity of the burglary instruction under lowa |aw and
never addressed taking an elenent of the crine away fromthe jury or any
constitutional issue. Seiler, 342 N.W2d at 268. The dissent, on which
Seiler nowrelies, also did not refer to any constitutional claim but it
stated that the court's decision "is the equivalent of a directed verdict
for the State on an issue the State was obliged to prove beyond a
reasonabl e doubt." |1d. at 269.

Even though Seiler's argunent on the adequacy of the jury
i nstructions under lowa law and his statenment that the error in the
instructions deprived him of a fair trial had sone simlarity to the
constitutional issues he now asserts, nere simlarity is insufficient to
exhaust state renedies. Duncan, 115 S. C. at 888. Whether a jury
instruction is correct under state law is not the sanme issue as whether a
jury instruction violated the due process clause. Anderson v. Harless, 459
US. 4, 7 (1982) (per curian). It is thus questionable whether Seiler
sufficiently presented the constitutional issue on his direct appeal, but

we need not resolve this issue because we find that any error was harnl ess.

In his petition for habeas corpus, Seiler argued the error in the
first degree burglary instruction violated his due process rights because
the state did not have to prove all elenents of the crine beyond a
reasonabl e doubt and his Sixth Arendnent rights because it took an el enent
of the crine away fromthe jury. The state concedes the jury instruction
was incorrect, but argues there was no constitutional violation under Boyde
v. CQalifornia, 494 U S. 370, 380 (1990), because there is not a reasonabl e
likelihood the jurors convicted Seiler without finding he had a weapon or

assaul ted the victim

The state argues that analyzing the incorrect burglary instruction
in the context of the entire jury charge shows there



was no constitutional error. To convict Seiler of first degree burglary,

lowa law required that while conmitting a burglary, Seiler possessed "a
dangerous weapon, or intentionally or recklessly inflict[ed] physical
injury on any person." lowa Code § 713.3. The trial court instructed the
jury that first degree burglary required a burglary perforned by "force or
against the wll of the other." The state argues this sufficiently
informed the jury that personal violence during the burglary was required
to convict Seiler of felony nmurder while conmitting a first degree
burgl ary. G her instructions told the jury that Seiler could only be
convicted of first degree nurder if the state proved beyond a reasonabl e
doubt that Seiler struck the victimand that the victimdied as a result.
The state argues that since the jury found that Seiler conmitted both a
burglary and a nurder, a jury with conmonsense understanding of all the
instructions would not have failed to find that Seiler commtted an assault
during the burglary. Because of this, the jury could not have convicted

Seiler without finding all the elenents of first degree burglary.

Even if the error in the first degree burglary instruction rose to
the level of a constitutional violation, it cannot be the basis for habeas
relief if it is harnless. On Seiler's direct appeal, the lowa Suprene
Court exam ned whether the error in the jury instructions was prejudicial.
Wen a state court has not reviewed on direct appeal whether a
constitutional error was harnless, this court exanmnes the error to
determ ne whether it "was harm ess beyond a reasonable doubt." O ndorff
v. Lockhart, 998 F.2d 1426, 1430 (8th Cir. 1993). The record is revi ewed
de novo, and the issue is "whether there is a reasonable possibility" the
error contributed to the conviction. Wlliams v. darke, 40 F.3d 1529
1541 (8th CGr. 1994). The state has a heavy burden in proving that an
error is harm ess beyond a reasonable doubt. 1d. The test is not whether

t he evidence was sufficient to support a conviction. 1d. Rather, an error
is harmess only if "what was actually and properly considered in the
deci si on- maki ng process was



'so overwhel ming' that the decision would have been the sane even absent
the invalid factor." |d. (citing Yates v. Evatt, 500 U S. 391, 404-05
(1991)); Estelle v. MGQ@Qiire, 502 US 67, 72 (1991) (faulty jury
instruction nmust be exanmined in context of the instructions as a whole and
the trial record); Rose v. dark, 478 U S. 570, 583 (1986) (entire record
should be reviewed to determne whether error in jury instruction was
harm ess); United States v. Hasting, 461 U S. 499, 509 n.7 (1983) ("Chapnan
nmandat es consideration of the entire record prior to reversing a conviction

for constitutional errors that may be harmess . . .").

The jury considered three alternative theories of first degree nurder
and returned a general verdict of guilty. Seiler does not conplain about
the instructions for preneditated nurder or felony nurder while
participating in a willful injury. The harm ess error issue is therefore
whet her the incorrect instruction on felony nmurder while conmtting a first
degree burglary contributed to Seiler's conviction. [|d.

Seiler contends that the error was not harnl ess because it prevented
the jury from considering the lesser included offense of second degree
murder, but his argunment fails to consider the totality of the jury
instructions and the overwhelnming evidence that the victim was
intentionally struck during the burglary. The jury was instructed it could
find first degree burglary if Seiler killed the victimwhile participating
in a burglary by "force or against the wll of the other." Jury
instruction 16, which applied to all first degree nurder theories, inforned
the jurors that to find Seiler guilty of first degree nmurder they nmust find
beyond a reasonable doubt that Seiler intentionally struck the victim
causing his death. Since the jury returned a general verdict of guilty,
it must have found that Seiler's intentional act caused the victims death.
Mor eover, even though the challenged instruction did not specifically spel
out the requirenent of physical injury



for first degree burglary, the evidence overwhel mingly showed that the
victimsuffered physical injuries during the burglary. He had been beaten
with a poolstick and repeatedly struck with a neat cleaver, he had nany
cuts and a severed thunb, and he had died from nmassi ve skull -penetrating
head injuries. The evidence concerning the intentional infliction of
physical injury during the burglary was so overwhel m ng that given the
whol e context of the instructions and the evidence, any error of a
constitutional nature in the challenged instructions was harnl ess beyond
a reasonabl e doubt.

Accordingly, we reverse the conditional grant of a wit of habeas
corpus and remand so that the judgnment can be vacat ed.

HEANEY, Circuit Judge, dissenting.

I would affirmthe district court on the basis of its thorough and
wel | - reasoned opi ni on. | agree with each of the district court’'s
conclusions, nanely (1) Seiler exhausted his state court renedies with
respect to the claimin his habeas corpus petition, (2) the faulty jury
instruction on first-degree felony nurder rose to the level of a
constitutional violation, (3) the error is subject to harmness-error
anal ysis, and (4) the error was not harm ess. Therefore, | respectfully
di ssent.

The trial court instructed the jury as foll ows:

Instruction No. 17

The |aw provides that a person commits Miurder in the
Second Degree when he kills another with either express or
implied nalice aforethought.

However, it is Mirder in the First Degree, if, in
addi ti on, he:

WIllfully, deliberately, and with preneditation kills
anot her person.



There are several circunstances, however, where nurder
becones Murder in the First Degree.

One circunstance is the so-called “Felony - Mirder
Doctrine.” That is where one kills another person with nalice
af oret hought while participating in a forcible felony. O her
instructions further explain this type of First Degree Mirder

* * %

I nstruction No. 28

In considering First Degree Miurder under the Felony -
Miurder Doctrine, you are instructed that the | aw provi des that
when [sic] a person conmits a burglary when the burglary is
perforned by force or against the will of the other

You are further instructed that burglary is a forcible
fel ony.

(J.A at 66 and 77.)

The jury was given a general verdict formand returned a verdict of
guilty of first-degree nurder. Neither the trial court nor this court can
determ ne whether the jury found Seiler guilty of preneditated first-degree
nmurder or first-degree felony nurder

The state concedes that instruction 28 was inproper. There is also
no doubt that Seiler fairly presented his federal claimto the state court
and that he gave the state a full opportunity to address the constitutiona
violation that the jury was inproperly instructed as to the essential
el enents to be found beyond a reasonabl e doubt for his conviction. Seiler
cited Jackson v. Virginia, 443 U S. 307, 318-19 (1979) as authority for his
claim Moreover, in State v. Seiler, 342 N.W2d 264 (lowa 1983), the
di ssenting justice wote:

The trial court's instructions authorized the jury to find the
defendant guilty of first-degree nurder based on finding
defendant conmmitted nurder in the perpetration of
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a burglary. The court did not define burglary or tell the jury
only first-degree burglary woul d enhance the offense to first-
degree nmurder, despite a tinely defense objection pointing out
the error.

This court's holding is the equivalent of a directed
verdict for the State on an issue the State was obliged to
prove beyond a reasonabl e doubt.

Id. at 268-69 (MCormick, J., dissenting) (enphasis added). Thus, there
can be no doubt that instruction 28 was in error and that the error was
presented to the state court.

Moreover, the error was a constitutional one. The Due Process C ause
protects an accused against a crimnal conviction unless the state proves
beyond a reasonabl e doubt every fact necessary for the crine with which the

accused is charged. In re Wnship, 397 U S. 358, 364 (1970); see also
Sullivan v. lLouisiana, 508 U S 275, 277 (1993); Sandstromv. Mbontana, 442
U S. 510, 520 (1979); Miullaney v. WIlbur, 421 U S. 684, 704 (1974). In

addition, the nost inportant elenent of a defendant's Sixth Anendnent right
to a jury trial is the right to have a jury, not a judge, reach the
requisite findings of guilt. Sullivan, 508 U S. at 277. Thus, "although
a judge may direct a verdict for the defendant if the evidence is legally
insufficient to establish guilt, he may not direct a verdict for the state,
no matter how overwhelm ng the evidence." |[d. 1In this case, the trial
court neither defined first-degree burglary nor told the jury that only
first-degree burglary could enhance the offense to first-degree nurder.
The court also instructed the jury that burglary is a forcible felony,
thereby inpermssibly substituting its own judgnent for that of the jury.
| agree with the district court that this anounted to a directed verdict
for the state on an elenent of first-degree burglary, which was a predicate
for a first-degree felony nurder conviction. The instruction violated
Seiler's due process rights and his right to a fair jury trial
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| agree with both the district court and the najority that the effect
of the faulty instruction on the jury's verdict is subject to harnless
error analysis. The appropriate inquiry for this court is set forth in
Chapman v. California, 386 U S. 18 (1967): whether the state has proved
that the error was harnm ess beyond a reasonabl e doubt. The ngjority finds

that the error was harmless in light of "the totality of the jury
instructions and the overwhelning evidence that the victim was
intentionally struck during the burglary.” M. Op., supra at 8. To the
extent that the majority relies on the evidence of Seiler's guilt and its
own strong belief that a properly-instructed jury would have convicted
Seiler, it commits grave error. The Suprenme Court has spoken directly on
this issue. The question facing this court in a harmless error anal ysis,

is not whether, in a trial that occurred without the error, a
guilty verdict would surely have been rendered, but whether the
guilty verdict actually rendered in this trial was surely
unattri butable to the error. That nust be so, because to
hypot hesi ze a guilty verdict that was never in fact rendered--
no matter how i nescapable the findings to support the verdict
m ght be--would violate the jury-trial guarantee.

Sullivan, 508 U S. at 279 (enphasis added). Had the jury explicitly based
its verdict on preneditated nurder, there certainly would be sufficient
evi dence to support the jury's verdict. However, as the record stands
neither the state court nor the nmajority nor | know whether the jury
believed that Seiler was guilty of preneditated nurder or felony nurder
It would have been a sinple matter to have prepared a verdict formthat
would have permitted the jury to nake a separate finding on each
instruction. Failing that, | cannot concl ude beyond a reasonabl e doubt
that this jury did not base its verdict on the erroneous felony-nurder
i nstructions.

The majority accepts the argunment that the error was harnl ess

12



inlight of the totality of the jury instructions. | disagree. The only
possi ble basis for this argunent is that the mssing elenments of first-
degree burglary are supplied when instructions 17 and 28 are read together
The fact remains, however, that instruction 28 pernmitted the jury to find
Seiler guilty of nmurder in the first degree when he comitted a burglary
that was perforned by force or against the will of another. W cannot read
the jurors' minds to supply the nissing el enents of that instruction

Thus, | would not hesitate to affirmthe district court and woul d
remand the matter to the district court with directions to remand it to the
state court for a newtrial with a properly-instructed jury.

A true copy.
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