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JOHN R G BSON, Circuit Judge.

The Scott Fetzer Conpany and its Kirby Conpany Division appeal from
a judgnent of the district court! on Stan WIllianson's defamation claim
against Kirby. Kirby argues that the defamatory statenents made by its
attorneys were absolutely privileged, that it cannot be liable for
def amatory statenents nmade by its distributor, that the district court
erred in denying Kirby's nmotion for a new trial because Kirby had a
qualified privilege to make its statenents, and finally that the damage
award was unreasonabl e and excessive. WIIlianmson cross-appeal s, arguing
t hat

The Honorabl e Paul A. Magnuson, Chief Judge, United States
District Court for the District of M nnesota.



the district court erred in setting aside his award for |lost profits and
that it abused its discretion in denying him his attorney's fees. W
af firm

Ki rby manufactures vacuum cl eaners under its trademark nanme of Kirby.
Kirby tries to limt the distribution of its vacuumcleaners to sales to
i ndi vidual consuners through in-hone denonstrations by Kirby-authorized
distributors. Kirby will provide a warranty for a Kirby vacuum cl eaner
only when it is sold in this manner. To activate the factory warranty,
Kirby requires the distributor to fill out a "gold card" in the nane of the
buyer. The gold card has the serial nunber of the vacuum cl eaner and the
name of the buyer. Wien the distributor sends the gold card to Kir by,
Kirby registers the factory warranty for that vacuum cl eaner in the nane
of the buyer on the gold card.

Stan WIIlianson does business as The Vacuum Doctor in Austin,
M nnesota. H's work consists of servicing and selling different nakes of
vacuumcl eaners, including Kirby's. WIIianson advertised new Ki rby vacuum
cl eaners for sale.

The Kirby-authorized distributor in Austin, Mark Quentzel, conpl ai ned
to Kirby that WIlianson was advertising new Kirby vacuum cl eaners for sale
when he was not a Kirby-authorized distributor. Kirby asked Guentzel to
buy a new Kirby vacuum cleaner from WIlianson, which GQuentzel did by
sendi ng an enpl oyee, Carol Bakken, to WIllianson's store. After receiving
t he vacuum cl eaner, Guentzel sent it to Kirhy.

Kirby had a gold card in its records for the Kirby vacuum cl eaner
that WIlianson sold to Bakken. This gold card showed that Maria Quadal upe
Estrada of Bell Gardens, California had bought this vacuum cl eaner. The
gold card al so showed that a sal esman for Mohammed Tai, a Kirby-authorized
distributor in southern California, sold the vacuum cl eaner to Estrada



Estrada, however, never bought the Kirby vacuum cl eaner covered by
the gold card and sold by WIllianson. A salesnman attenpted to sell Estrada
a Kirby vacuum cl eaner, but she refused because it was too expensive.

Tai had seven people working for himselling Kirby vacuum cl eaners.
To give his sales people an incentive to sell, Tai had sales contests
offering prizes to the person who sold the nbst Kirby vacuum cl eaners.
Even though Tai knew that Kirby required himto sell its vacuum cl eaners
to individual consuners through in-hone denonstrations, Tai al so knew t hat
his sal espeople would sonetinmes sell new Kirby vacuum cleaners to
whol esal ers at low prices just to win his sales contests. Tai had no way
of knowi ng who bought the new Kirby vacuum cl eaner which WIllianmson | ater
sold to Bakken in M nnesot a.

Wl lianson received the Kirby vacuum cl eaner he sold to Bakken from
Robert Kat zer. Kat zer is a wholesaler of vacuum cleaners, including
Kirby's, in southern California. Katzer bought the vacuum cl eaner he sold
to WIllianson from Rashid Fahim, another vacuum cl eaner whol esaler in
southern California. Wen Katzer bought the vacuum cl eaner from Fahini,

it was new and still in its factory packaging. The Kirby vacuum cl eaner
was still in this condition when Katzer sent it to Wllianson for sale to
Bakken.

Besi des asking QGuentzel to buy a vacuum cleaner from WIIlianmson
Kirby also had its attorneys send three letters to Wllianson. The third
letter fromKirby's attorneys stated that WIlliamson had sold as "new' a
used Kirby vacuum cleaner. One of Kirby's attorneys sent a copy of this
letter to two newspapers in which WIlianson adverti sed.

After getting no response from WIllianson to its letters, Kirby
brought this action to enjoin sone aspects of WIlianson's advertising of
Kirby vacuum cl eaners as viol ations of the Lanham



Act, 15 U S.C. 88 1051-1127 (1994), and various Mnnesota laws. W!IIianson
counterclainmed, arguing that Kirby had defaned him and violated the
M nnesot a Deceptive Trade Practices Act, Mnn. Stat. 88 325D.43 to 325D. 48
(1994), and the M nnesota Consuner Fraud Act, Mnn. Stat. 88 325F. 68 to
325F. 70 (1994 & Supp. 1995). The district court granted Kirby a
prelimnary injunction against certain aspects of WIllianson's advertising
mentioning Kirby. The district court decided Kirby's equitable clains,
while a jury decided WIlianson's clains.

After trial the district court ruled against Kirby on all of its
clains, while the jury found that Kirby had defaned WIlianson and vi ol at ed
the M nnesota Deceptive Trade Practices Act and the M nnesota Consuner
Fraud Act. The jury also found that Kirby's defamation of WIIlianson had
caused WIlianmson $90,000 in damages and that Kirby's violation of
M nnesota | aw had cost WIIlianson $5,000 in lost profits. After trial the
district court set aside the jury's finding that WIllianson |ost $5,000 in
profits because WIlianson failed to present sufficient evidence to support
that finding. The district court also declined to award WIlianson, as the
prevailing party, his attorney's fees under the Lanham Act, the M nnesota
Deceptive Trade Practices Act, and the M nnesota Consunmer Fraud Act. Kirby
appeals the jury's finding that it defaned WIllianson, while WIIlianmson
cross-appeals the district court's setting aside of the award of | ost
profits and its denial of an award of attorney's fees.

A

Kirby argues that the district court should have granted Kirby
judgnent as a matter of law on WIlianson's defamation clai m because al
of Kirby's statenents concerning WIlianson are



absol utely privil eged.?

VW review de novo a district court's decision on whether to grant a
party's notion for judgnent as a matter of |law. Keenan v. Conputer Assocs
Int'l, Inc., 13 F.3d 1266, 1268 (8th Cr. 1994). |n deternining whether
a party is entitled to judgnent as a matter of law, we view the evidence

in the light nost favorable to the jury's verdict and nust not engage in
wei ghi ng evi dence or considering questions of credibility. 1d. at 1268-69.
Judgnent as a nmatter of law is appropriate only when all of the evidence
points one way and i s susceptible of no reasonabl e inference sustaining the
jury's verdict. 1d. at 1269. |If any of Kirby's defamatory statenents are
not absolutely privileged, Kirby will not be entitled to judgnent as a
matter of law, as there will be evidence to support the jury's verdict that
Kirby defanmed WIIianson.

M nnesota | aw governs Wl lianson's defamati on cl ai m agai nst Kirby.
Whet her a statenent is absolutely privileged is a question of |aw which we
review de novo. Kittler v. Eckberqg, Lanmmers, Briggs., WIff & Vierling, 535
N. W2d 653, 655 (Mnn. C. App. 1995), cert. denied, 116 S. C. 1850
(1996). An attorney is absolutely privileged to make defamatory statenents

as long as those statenents are a part of the preparation for or the
conduct of a judicial proceeding. Mtthis v. Kennedy, 67 N.W2d 413, 417-
19 (Mnn. 1954); Kittler, 535 NW2d at 655. An attorney is not absolutely
privileged to make defamatory statenents to the news nedia when the news

nmedia i s unconnected with a proposed judicial proceeding. Asay v. Hallnmark
Cards. Inc., 594 F.2d 692, 697-98 (8th G r. 1979) (applying lowa |aw);
Kleier Advertising. Inc. v. Premer Pontiac. Inc., 921 F.2d 1036, 1043-44
(10th Cir. 1990) (applying Ol ahona | aw).

%Ki rby does not argue that the jury incorrectly found Kirby's
statenents to be defamatory.
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Kirby argues that its attorneys were absolutely privileged to send
to the newspapers a copy of their third letter to WIIlianson because the
copy was a communi cation prelimnary to a proposed judicial proceeding.
Kirby contends that it planned to sue WIllianson over his advertising in
the newspapers and that the newspapers, as publishers of his
advertisenments, were potential defendants in this proposed |lawsuit. Kirby
concludes that its attorneys sent the copy to the newspapers in an attenpt
to resolve the legal dispute between Kirby and WIIlianson and the
newspapers.

The district court rejected Kirby's argunments on absolute privilege
because Kirby did not contend, nor was there any evidence, that the
newspapers were potential parties to Kirby's lawsuit against WIIianson.
W affirmthe district court's order and reject Kirby's argunent because
there is no evidence that Kirby ever intended to sue the newspapers.
Kirby's only contact with the newspapers was mailing them copies of its
letters to WIIlianson. Those letters were directed exclusively at
Wl lianmson and his conduct, and threatened |egal action only against
WIllianmson. This record is insufficient for us to conclude that Kirby was
considering bringing |legal action against the newspapers, and that the
mai | i ng of the copies was part of its preparation for a |lawsuit against the
newspapers. Cf. Kittler, 535 N W2d at 656.

The evidence that Kirby cites to support its argunent is: (1) that
the newspapers were potentially liable to Kirby because they published
Wl lianmson's advertisenents; (2) that Kirby sent copies only to the two
newspapers which carried WIllianson's advertisenents; and (3) that Kirby
did not send the copies as part of a request that the newspapers publicize
Kirby's charge of unlawful conduct against WIIlianson. None of this
evi dence supports Kirby's argunent that the newspapers were potential
parties to Kirby's lawsuit against WIllianson. While the newspapers may
have been liable to Kirby, this is not evidence that Kirby intended to sue
t he newspapers. Likewi se, the last two facts



Kirby raises in no way bear on the issue of whether the newspapers were
potential parties to Kirby's lawsuit against WIIlianson.

W conclude that Kirby's attorneys were not absolutely privileged to
send to the newspapers a copy of their third letter to WIIlianson because
the newspapers were unconnected with Kirby's proposed |awsuit against
WIlianmson. See Asay, 594 F.2d at 697-98. Accordingly, we nust reject
Kirby's argunent that there was no evidence to support the jury's verdict
that Kirby defaned WIIianson. Kirby's publication to the two | ocal
newspapers of its third letter to WIllianson is enough evidence to support
the jury's verdict. See Keenan, 13 F.3d at 1274-75.

Because the copy Kirby sent to the newspapers is not absolutely
privileged and is enough evidence to support the jury's verdict, we need
not reach the issues of whether other communi cations by Kirby's attorneys
are absolutely privileged or whether Kirby is responsible for other
defamatory statenents nade by Guent zel.

Kirby argues that the district court should have instructed the jury
that Kirby was liable for its defamatory statenments only if Kirby made
those statenents with malice. Kirby asserts that it was entitled to this
instruction because it had a qualified privilege to make all of its
defamat ory st at enents.

A party has a qualified privilege to nake a defamatory statenment when
he makes that statenent on a proper occasion, with a proper notive, and

based on reasonabl e or probable cause. Lewis v. Equitable Life Assurance
Soc'y, 389 N.wW2d 876, 889 (Mnn. 1986). \Whether a party has probable
cause to believe that his defamatory statement is true is a question of |aw
unl ess the evidence as to the existence of probable cause |eads to nore
t han



one conclusion. Wrig v. Kinney Shoe Corp., 461 N.W2d 374, 380-81 & n.4
(Mnn. 1990); Brooks v. Doherty, Runble & Butler, 481 N W2d 120, 125
(Mnn. C. App. 1992). Wen a party nmaking a defamatory statenent takes

no steps to investigate but relies entirely on hearsay wthout
verification, he has not acted as a reasonably prudent person and | acks
probabl e or reasonabl e grounds for naking a defamatory statenent. Wrig,
461 N.W2d at 380-81.

W reject Kirby's argunent that all of its statenents were
qualifiedly privileged. We will assune wthout deciding that all of its
statements were nade on a proper occasion and with a proper notive. Kirby,
however, did not have reasonable grounds for its accusation that WIIianson
had sold a used Kirby vacuum cl eaner as a new one. Bakken, at Kirby's
request, bought a new Kirby vacuum cl eaner fromW I Ilianmson. Kirby had a
gold card stating that a Kirby-authorized sal esman had previously sold this
vacuumcl eaner to Estrada in California. Relying solely on this gold card,
wi t hout inspecting the vacuumcl eaner for use or verifying the accuracy of
the gold card, Kirby published its charge that Wl lianson had sold a used
vacuum cl eaner as new. W conclude as a natter of law that Kirby failed
to conduct a reasonable investigation before nmaking this defamtory
staterment, and, therefore, Kirby did not have a qualified privilege to nake
this statement. See Wrig, 461 N.W2d at 380-81

Kirby argues that it is entitled to an instruction on nalice because
all of its defamatory statenents are qualifiedly privileged. As at |east
one of its statenents is not qualifiedly privileged, we find no error in
the district court's denial of Kirby's requested instruction

Kirby argues that the jury's award of damages to WIlianson for
Kirby's defamation is unreasonabl e and excessive. In



M nnesota, defamatory statenents about a person's business reputation
constitute defanmation per se and give rise to a presunption of genera

damages. Keenan, 13 F.3d at 1273. In such cases we tend to | eave the
anmpunt of danmmges to the jury's discretion. 1d. W wll require a new
trial because of an award of unreasonabl e danmages only when the jury's
award is so exorbitant as to shock the sense of the court. |1d. at 1273-74.

The jury's award in this case is not so exorbitant as to shock the sense
of the court.

On cross-appeal WIlianmson argues that the district court should have
awarded himhis attorney's fees. WIIianson argues that he is entitled to
attorney's fees under the Lanham Act, the M nnesota Deceptive Trade
Practices Act, and the M nnesota Consuner Fraud Act.

A

The Lanham Act pernits the district court to award attorney's fees
to the prevailing party in exceptional cases. 15 U S. C. § 1117. Wen a
plaintiff's case is groundl ess, unreasonabl e, vexatious, or pursued in bad
faith, it is exceptional, and the district court may award attorney's fees
to the defendant. Hartman v. Hallmark Cards, Inc., 833 F.2d 117, 123 (8th
CGr. 1987). Under the Lanham Act we review the district court's decision

on whether to award attorney's fees for abuse of discretion. 1d. Even
though Kirby lost on its Lanham Act clains against WIllianmson, there is
sone evidence in the record to support Kirby's clains. Therefore, Kirby's
case is not exceptional, and the district court correctly refused to award
Wl lianson his attorney's fees under the Lanham Act.



The M nnesota Deceptive Trade Practices Act pernits the district
court to award attorney's fees to the prevailing party if: (1) the party
conpl ai ni ng of a deceptive trade practice has brought a |l awsuit knowing it
to be groundless; or (2) the party charged with a deceptive trade practice
has willfully engaged in the trade practice knowing it to be deceptive
Mnn. Stat. 8§ 325D.45, subd. 2 (1994). Under the M nnesota Deceptive Trade
Practices Act, we reviewthe district court's deci sion on whether to award
attorney's fees for abuse of discretion. Cf. Hartman, 833 F.2d at 123
Becker v. Alloy Hardfacing & Engineering Co., 401 N.W2d 655, 661 (M nn
1987) .

W I lianson argues that Kirby willfully engaged in deceptive trade
practices by accusing himof selling used Kirby vacuum cl eaners as new when
Ki rby knew or should have known that this was false. W]IIlianson concl udes
that the district court abused its discretion in denying himattorney's
fees because of Kirby's willful msconduct.?

Kirby attenpts to prevent unauthorized distributors fromreceiving
new Kirby vacuum cl eaners. Under this systemKirby only distributes new
Kirby vacuum cleaners to Kirby-authorized distributors whom Kirby
contractually obligates to sell to individual consuners. Assumi ng al
aut hori zed distributors live up to their obligations, no unauthorized
deal er should be able to sell a new Kirby vacuum cl eaner. Additionally,
Kirby had a gold card showi ng that the new Kirby vacuum cl eaner W/ | i anson
sold to Bakken had been previously sold to Estrada in California. This
evi dence supports the honest belief of everyone associated with Kirby that

SWllianson also argues that the district court should have
awarded him attorney's fees because Kirby brought a groundl ess
| awsuit against him As we stated above, Kirby's lawsuit is not
groundl ess, as there is sone evidence in the record to support it.
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Wl lianmson could not get new Kirby vacuum cl eaners and that he had sold a
used one as new.

Wl lianson points to evidence which shows that Kirby should have
known that it was falsely accusing WIlianson of selling a used Kirby
vacuum cl eaner as new. The record shows that Kirby knew that sone of its
aut hori zed distributors sold new Kirby vacuum cl eaners to whol esal ers, and
that it was possible for WIllianson to obtain a new Ki rby vacuum cl eaner.
It also shows that Kirby failed to verify the accuracy of its gold card
when it easily could have done so by calling Estrada or inspecting the
vacuum cl eaner Wl lianson sold to Bakken. This evidence shows that Kirby
was negligent in accusing WIlianmson, see Wrig, 461 N.W2d at 380-81, but
it does not force us to conclude that Kirby willfully engaged in a trade
practice it knew to be deceptive. On this record the district court did
not abuse its discretion in refusing to grant Wllianmson his attorney's
fees under the M nnesota Deceptive Trade Practices Act.

C.

A plaintiff may recover his attorney's fees resulting from a
successful lawsuit for a violation of the Mnnesota Consuner Fraud Act.
Mnn. Stat. 8§ 8.31, subd. 1, subd. 3a (1994). Under the M nnesota Consuner
Fraud Act, we review the district court's decision on whether to award
attorney's fees for abuse of discretion. Hut chi nson Utils. Commin v.
Curtiss-Wight Gorp., 775 F.2d 231, 243 (8th Cir. 1985). For the reasons
we have already set out above, the district court did not abuse its

discretion in denying WIllianson an award of his attorney's fees under the
M nnesota Consuner Fraud Act.

V.

Finally, WIlianson argues that the district court erred in
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setting aside the jury's award of damages for his lost profits. W nust
reinstate the jury's award if the evidence at trial is susceptible to any
reasonabl e inferences sustaining the award. Cashman v. Allied Prods.
Corp., 761 F.2d 1250, 1253 (8th Cir. 1985). To receive an award for | ost
profits, WIIlianson nust have shown that he lost profits due to Kirby's
wrongful conduct. Polaris Indus. v. Plastics, Inc., 299 N W2d 414, 419
(Mnn. 1980); Cashman, 761 F.2d at 1252-53. W!IIlianmson provided evidence
that his sales of vacuum cleaners declined during the tinme of Kirby's

wr ongf ul conduct. Wl lianson failed, however, to provide any evidence
linking his decline in sales to Kirby's wongful conduct. Wthout such
evi dence, we cannot reinstate the jury's award for lost profits. See

Polaris, 299 N W2d at 4109.

W affirmthe district court's judgnent in all respects.

A true copy.
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