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BOMWAN, Circuit Judge.

Def endants Lauree Flaa Brekke and Janes Stanl ey Brekke were indicted
in federal district court in Mnnesota on charges of bank fraud, naking
fal se statenments to a financial institution, nmail fraud, and conspiracy to
commt mail fraud and bank fraud. The District Court, adopting the report
and recommrendation of a magi strate judge, dismissed the indictnent, ruling
that an earlier settlenment in a civil action in federal district court in
North Dakota precluded crimnal prosecution. At the sane tinme, the
District Court held that the prior settlenent did not collaterally estop
the governnent fromrelitigating the issues involved in the earlier action.
The United States appeals the District Court's dismssal of the indictnent,
and the Brekkes cross-appeal the denial of their collateral estoppel
nmotion. W reverse the dism ssal of the indictnent, affirmthe denial of
the coll ateral



estoppel nmotion, and remand this case for reinstatenent of the indictnent.!?

In 1990, Brekke Construction, Inc., a North Dakota corporation owned
and control l ed by the Brekkes, ? obtained a $350, 000 | oan from Twi n Vall ey
State Bank of Twin Valley, Mnnesota (Twin Valley). The Brekkes executed
personal guaranties of the loan and granted Twin Valley a nortgage on
certain real estate to secure the guaranties. The Brekkes and Twin Valley
also applied for a guaranty fromthe federal Small Business Admi nistration
(SBA). As part of the SBA application process, the Brekkes certified that
they had pl edged particular nortgage positions on particul ar properties as
security for the loan. Wen Brekke Construction defaulted on the | oan and
Twin Valley attenpted to collect on the SBA's guaranty, the SBA discovered
that the nortgage positions represented in the Brekkes' application were
incorrect and that Twin Valley's security was subject to a nunber of
undi scl osed prior liens. The SBA settled with Twin Valley, reserving the
right to pursue Brekke Construction and the Brekkes for reinbursenent.

In 1994, the SBA brought a civil suit against the construction
conpany and the Brekkes in federal court in North Dakota. United States
v. Brekke Construction, Inc., Cvil No. A3-94-80 (D.N.D. filed June 29,
1994). In its anended conplaint, the SBA all eged that the Brekkes nade
fal se and fraudul ent representations to the

The governnent's nmotion to strike portions of the Brekkes
reply brief is denied.

2The Brekkes have not provided us with their version of the
facts underlying this case. Accordingly, we have drawn our sumrary
of the facts fromthe governnment's briefs and fromthe pleadings in
the North Dakota and M nnesota cases. Because these appeals turn
on questions of |law rather than questions of fact, the governnment's
factual allegations are sufficient to set the scene.
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SBA and conspired to defraud the United States. The SBA sought to recover
from Brekke Construction and the Brekkes the SBA' s actual |osses and treble
damages under the False Clains Act, 31 U S.C. 8§ 3729 (1994).

In Novenber 1994, Brekke Construction, the Brekkes, and the SBA
entered into a settlenent agreenent. In exchange for a paynent of
$130, 000, the SBA agreed to dismiss the civil action with prejudice and to
release all other clains against the Brekkes and their conpany. The
settl ement agreenent stated in relevant part as foll ows:

D. SBA, BREKKE CONSTRUCTI ON, JAMES and LAUREE further agree
that this Settlenent Statenent and Miutual Rel ease represents a
conprom se of disputed clains and that the paynent provided for
herein is not to be construed as an adnission of liability as
liability is expressly denied.

G . . . BREKKE CONSTRUCTION, INC., JAMES S. BREKKE, LAUREE A
BREKKE, and the UNI TED STATES SMALL BUSI NESS ADM NI STRATI ON,
their enpl oyees, agents and assigns rel ease and di scharge each
other from any and all clains, whether known or unknown,
| iquidated or contingent, that each presently has or which each
may have against the other. The term "clainms" includes, but
not exclusively so, clainms or causes of action for:

(11) Any other claim or cause of action of any Kkind,
i ncluding any and all statutory or conmon |aw causes of
action.

L. SBA reserves the right of the United States to initiate
| egal action against other individuals not parties to this
Settlenment Statenent and Miutual Release for recovery of the
bal ance of the BREKKE CONSTRUCTI ON debt retai ned by SBA and not
assi gned under this agreenent.



Settlenent Statenent and Mutual Rel ease, Appellant's Appendi x at 33, 37-39.

In August 1995, a federal grand jury in Mnnesota began investigating
the Twin Valley |oan transaction for possible violations of federal |aw
The following nonth, the grand jury returned an indictnent against the
Brekkes and Rudel | Qppegard, the president of Twin Valley.® The indictnment
charged the Brekkes with bank fraud in violation of 18 U S.C. § 1344
(1994), nmaking fal se statenents to a financial institution in violation of
18 U.S.C. §8 1014 (1994), mail fraud affecting a financial institution in
violation of 18 U S.C. § 1341 (1994), and conspiracy to comrt bank fraud
and mail fraud in violation of 18 U S.C. 8 371 (1994). Specifically, the
grand jury charged that the Brekkes msrepresented Twin Valley's lien
positions on their collateral; msrepresented that the | oan proceeds woul d
be used for working capital; and msrepresented that Twin Vall ey woul d not
receive any benefit in connection with the loan, when in fact the Brekkes
used $50, 000 of the | oan proceeds to purchase a certificate of deposit from
Twin Valley in the nane of "Edith Flaa."

The Brekkes noved to disniss the indictnent on several grounds. In
Decenber 1995, the District Court denied the Brekkes' notion to di sm ss on
coll ateral estoppel grounds but granted their notion to disnmss on res
judi cata grounds. These appeals foll owed.

VW review de novo the District Court's decision on questions of |aw,
including the application of res judicata, collateral estoppel, and the
Doubl e Jeopardy d ause. John Morrell & Co. v. Local Union 304A, 913 F.2d
544, 559 (8th Gr. 1990), cert. denied, 500 U S. 905 (1991); United States
v. MMasters, 90 F.3d 1394, 1401 (8th Cir. 1996).

SM. Oppegard pleaded guilty to conspiracy to comit bank
fraud and mail fraud and is not a party to these appeals.

-4-



W nust first consider whether we have jurisdiction over these
appeal s. Def endants argue that we lack jurisdiction, relying on the
followi ng | anguage of 18 U . S.C. § 3731 (1994):

In a crimnal case an appeal by the United States shall lie to
a court of appeals from a decision, judgnent, or order of a
district court dismssing an indictnent or information . . .
except that no appeal shall |ie where the double jeopardy
clause of the United States Constitution prohibits further
prosecuti on.

Section 3731 is designed to pernit the government to appeal unfavorable
orders in any situation in which the Double Jeopardy C ause does not
prohibit an appeal. United States v. Wlson, 420 U. S. 332, 337-39 (1975);
United States v. Brown, 481 F.2d 1035, 1040 (8th Cir. 1973). As a result,
the governnent's authority to appeal and our jurisdiction to entertain the

appeal are intertwined with the nerits of defendants' doubl e-jeopardy
claim W therefore agree with those courts which have held that we nust
consider the nerits of the case to determ ne whet her we have jurisdiction.
See United States v. Martinez, 667 F.2d 886, 889 (10th Cir. 1981) (Lay, F.
G bson, and Bright, JJ., sitting by special designation), cert. denied, 456
U S 1008 (1982); Wnited States v. Castellanos, 478 F.2d 749, 751 (2d Cir.
1973). Because we conclude below that a trial in this case would not

viol ate the Doubl e Jeopardy O ause, see Part |V of this opinion, infra, we
have jurisdiction over the governnent's appeal. Cf. United States v.
Frazier, 880 F.2d 878, 882 (6th Cir. 1989) (holding that governnent nay
appeal where district court disnisses indictrment on collateral estoppel
grounds), cert. denied, 493 U S. 1083 (1990).




Havi ng established our jurisdiction, we turn to the res judicata
i ssue. The doctrine of res judicata, also known as claimpreclusion, is
designed to pronote judicial econony by preventing litigants from bringing
repetitive lawsuits based on the sane cause of action. See Baptiste v.
Conmi ssioner, 29 F.3d 433, 435 (8th Cir. 1994), cert. denied, 115 S. C
1251 (1995). Res judicata bars a party fromasserting a claimin court if

three requirenents are net: (1) the prior judgrment was rendered by a court
of conpetent jurisdiction; (2) the decision was a final judgment on the
nmerits; and (3) the sane cause of action and the sane parties or their
privies were involved in both cases. Mntana v. United States, 440 U.S.
147, 153 (1979); Headley v. Bacon, 828 F.2d 1272, 1274 (8th Cir. 1987).
We have stated that a civil action may preclude a later crimnal

prosecution, but only if both actions are based on the sane facts and both
have puni shnent as their object. Dranow v. United States, 307 F.2d 545,
556 (8th Cir. 1962).

The government has raised a nunber of objections to the District
Court's decision that the dismssal of the North Dakota civil suit bars the
prosecution of this crinmnal action in Mnnesota. W need not deternine
to what extent the two cases are based upon the same facts, nor nust we
deci de whether the SBA, which was represented in the civil suit in North
Dakota by a special assistant United States attorney, is in privity with
the United States, represented here by the United States Attorney for the
District of Mnnesota. For two separate reasons, we find that the D strict
Court erred in disnissing the indictment on res judicata grounds.

First, the civil action in North Dakota and this crimnal proceeding
in Mnnesota do not involve the same cause of action. It is well
established that the governnent nay have both a civil and a crininal cause
of action as a result of a single factual



si tuati on. See, e.q., United States v. Usery, 116 S. C. 2135, 2140
(1996) (civil forfeiture actions and crinminal prosecutions arising out of
sanme conduct); United States v. National Ass'n of Real Estate Bds., 339
U S. 485, 493 (1950) (civil and crimnal actions for violation of Shernman
Act); Helvering v. Mtchell, 303 U S. 391, 397 (1938) (civil assessnent for
tax fraud and crine of tax evasion); Stone v. United States, 167 U S. 178,

188-89 (1897) (civil conversion action and crine of unlawful renoval of
ti mber from governnent property). |In the North Dakota civil action, the
SBA sought to recover its losses arising from the Twin Valley |oan
transaction; in the present crimnal proceeding, the governnent seeks to
puni sh defendants for their conduct. These two cases serve different
societal interests and could not have been joined in the sane |awsuit, and
we conclude that they involve different causes of action.?

Even if we were to assune that the two cases involved the sanme cause
of action, we would reverse the District Court because the earlier civil
case was not punitive within the neaning of Dranow. Although the Fal se
Cains Act, 31 U S. C 8§ 3729 (1994), authorizes treble danages, the Suprene
Court has determned that "the Governnment is entitled to rough renedial
justice, that is, it nmay demand conpensation according to sonewhat
i mprecise formul as, such as reasonabl e |iquidated damages or a fixed sum
pl us double danmages . . . ." United States v. Halper, 490 U S. 435, 446
(1989). See also United States ex rel. Marcus v. Hess, 317 U. S. 537, 551-
52 (1943) (recognizing that purpose of False Cains Act is to nmke

governnment conpletely whole). A nmultiple recovery of this

“Two cases fromthe Fourth Circuit involving facts simlar to
those in this case support our conclusion. See United States v.
Tatum 943 F.2d 370, 381 (4th Cir. 1991) (holding that bankruptcy
proceedi ng and prosecution for bankruptcy fraud are different
causes of action); United States v. Munford, 630 F.2d 1023, 1027
(4th Cr. 1980) (holding that action by SEC for prospective
injunctive relief is distinct from prosecution for violation of
securities laws), cert. denied, 450 U S. 1041 (1981).
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type is conpensatory rather than punitive, even though it contains a
penalty elenent, unless the anount sought by the governnent "bears no
rational relation to the goal of conpensating the Governnent for its
Hal per, 490 U. S. at 449. |n Halper, the Court recognized
that "in the ordinary case fixed-penalty-plus-doubl e-damages provi si ons can

| oss .

be said to do no nore than nmake the Governnent whole.” |1d. W do not see
how t he trebl e-danmages provision of the False ainms Act is different from
the "ordi nary case" discussed in Halper, and we hold that the North Dakota
civil case was conpensatory rather than punitive. See United States v.
Field, 62 F.3d 246, 248 (8th Cr. 1995) (conpronise for |ess than anount
clainmed is not punitive); United States v. Barnette, 10 F.3d 1553, 1559-60
(12th dr.) (3.2-to-1 ratio of recovery to actual danmages is not punitive),
cert. denied, 115 S. . 74 (1994).° As a result, the North Dakota civil
case does not create a bar to the present action. Dranow, 307 F.2d at 556.

V.

Al though the District Court did not rely on the Double Jeopardy
Clause in dismssing the indictnent, both parties have addressed the

applicability of that clause to the present action. W hold that a
crimnal trial of defendants on remand would not constitute double
j eopardy. The Double Jeopardy C ause protects an accused from three
abuses: "a second prosecution for the sane offense after acquittal, a

second prosecution for the sane offense after conviction, and nmultiple
puni shnents for the sanme offense.” Hal per, 490 U.S. at 440. Because
def endants have not previously been acquitted or convicted of any crine in
connection with the Twin Valley transaction, they nust rely on the
mul ti pl e- puni shnent

°n contrast, the Court in Halper found that another provision
of the False A ains Act authorizing a recovery nore than 220 tines
greater than the governnment's actual |oss was punitive as applied.
Hal per, 490 U.S. at 439.
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el ement of double jeopardy. W have already deternined above that the
North Dakota civil action was not punitive in nature. Therefore, any
puni shnent defendants may suffer as a result of this criminal proceeding
woul d be their first punishnent, not their second. In other words, since
def endants have not yet been in jeopardy, a crimnal trial in this case
cannot constitute double jeopardy. See Serfass v. United States, 420 U. S.

377, 393 (1975) (explaining that accused nust suffer jeopardy before he can
suf fer double jeopardy). C. Wsery, 116 S. . at 2147 (recogni zing that
because civil forfeiture is not punitive, it cannot be ground for double
j eopardy).

V.

Next we consider defendants' contention that collateral estoppel
precludes the governnent from pursuing this prosecution. The doctrine of
coll ateral estoppel, or issue preclusion, provides that when an issue of
ultimate fact has been determined by a valid and final judgnent, that issue
cannot again be litigated between the sane parties in another |awsuit.
Ashe v. Swenson, 397 U. S. 436, 443 (1970); United States v. Bailey, 34 F. 3d
683, 688 (8th Cir. 1994). A crimnal defendant nay assert the issue-
preclusive effect of a prior civil action. Yates v. United States, 354
U S 298, 335 (1957), overruled in part on other grounds by Burks v. United
States, 437 U.S. 1 (1978). In their appeal, however, defendants have not

identified which factual issues they believe have been established in the
North Dakota civil case. The SBA made no factual concessions in its
settl enment agreenent with defendants, and the only fact contained in the
judgnent of dismissal is that the parties stipulated to the di sm ssal of
the civil action. United States v. Brekke Construction, Inc., Cvil No.
A3-94-80, Judgnent (D.N.D. Nov. 8, 1994). Because nany settlenents invol ve
a simlar pattern, the general rule is that a consent judgment has no

i ssue-preclusive effect unless it is clearly shown that the parties
intended to foreclose a particular issue in future



litigation. See 18 Charles A Wight et al., Federal Practice and
Procedure § 4443, at 382-83 (1981); Restatenent (Second) of Judgnents § 27
cn. e (1982). Since no issues have been foreclosed in this case, the
District Court properly denied defendants' notion to disnmss on collateral
est oppel grounds.

VI .

Finally, defendants argue that in the settlenent agreenent, the SBA
not only released themfromcivil liability for the Twin Valley transaction
but also agreed, on behalf of the United States, not to prosecute them
crimnally. The Magistrate Judge, in his report adopted by the District
Court, agreed with defendants. First, the Magistrate Judge found that a
review of the conplaint and settlenment in the civil action created an
anbiguity as to which governnment agencies were bound by the settlenent.
Report and Recommendation at 13.° Under the inpression that he was
required to interpret the anbiguity agai nst the government, the Magi strate
Judge concluded that the United States was bound. 1d. As to the nature
of the clains rel eased, the Magistrate Judge found that "it is clear from
the settlenent agreenent that the parties intended a gl obal settlenent of
all clains," including crimnal prosecution. |1d.

The interpretation of a contract, including determ ning whether it
is anbiguous as witten, is a question of |aw which we review de novo
[nternational Union of Operating Eng'rs Local 571 v. Hawkins Constr. Co.
929 F.2d 1346, 1348 (8th Cir. 1991); John Mrrell & Co., 913 F.2d at 550.

®The Magi strate Judge discussed the SBA's intent to rel ease
claims in his analysis of the res judicata issue. W have
determ ned above that res judicata is inapplicable here, but we
bel i eve that whether the SBA agreed not to prosecute defendants is
a separate issue of contract interpretation.
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W assune for the purpose of these appeals that the United States and
all its agencies and instrunentalities are bound by the settlenent
agreenent.’” Neverthel ess, we conclude that the settlenment agreenent did
not relieve defendants of crininal responsibility for their actions.
Nowhere in the agreenent did the parties nention crines, crimnal actions,
prosecution, or simlar concepts. I ndeed, the only language in the
agreenent on which defendants can possibly hope to rely is the catch-al
rel ease of "any or all statutory or conmmon | aw causes of action." Yet this
general language is necessarily qualified by the specific |anguage which
precedes it, unless there is evidence of what the parties actually intended
by the general |anguage. See United States v. Mexico Feed & Seed Co., 980
F.2d 478, 485 n.6 (8th Cr. 1992). Each of the clainms specifically
released by the parties is a civil claim including contract, tort,

warranty, defamation, contribution, and sinilar clains. Nothing in the
record is to the contrary; defendants did not even allege in their notions
before the District Court that they subjectively believed that they were
negotiating for a non-prosecution agreenent. Because the contractual
| anguage is not reasonably susceptible of the neaning proposed by
def endants, we conclude that the settlenent agreenent is unambi guous. See
John Morrell & Co., 913 F.2d at 551. The settlenent agreenent poses no
obstacle to the present prosecution.

"¢ do, however, reject the Magistrate Judge's concl usion that
Margalli-AOvera v. INS, 43 F.3d 345 (8th Cr. 1994), required him
to interpret ambiguities against the governnent. Margalli-Q vera
i nvol ved a plea agreenent in a crimnal case, and we noted that the
application of ordinary contract principles in that case was
"tenpered by the constitutional inplications of a plea agreenent.”
Id. at 351. No such constitutional significance is present in the
civil action involved here, and we conclude that ordinary
principles of contract interpretation apply. In particular,
because the record reflects that the settlenment agreenent was
jointly drafted, neither party should receive the benefit of any
anbiguity. The point is nmoot in this case; as discussed in the
text of this opinion, we hold that the settlenent agreenment is
unanbi guous.
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VI,

The judgnment of the District Court is reversed, and the case is
remanded to the District Court for reinstatenent of the indictnent.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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